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INVESTMENT COMPANY ACT OF 1940 
Release No. 9931/September 14, 1977 
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(File No. S7-716—Comment period end December 15, 
1977) 


RE-EXAMINATION OF THE STATEMENT OF POL- 
ICY RELATING TO THE SALES LITERATURE OF 
INVESTMENT COMPANIES 


AGENCY: Securities and Exchange Commission. 
ACTION: Request for written statements. 


SUMMARY: The Commission has announced that the 
Division of Investment Management will begin a re- 
examination of the Commission’s Statement of Policy 
relating to investment company sales literature with a 
view toward making it more workable and effective. 
Interested members of the public are invited to submit 
written statements making comments or suggestions 
concerning this proposed study. 


DATES: Written statements should be received on or 
before December 15, 1977. 


ADDRESSES: All communications should be submitted 
in triplicate to George A. Fitzsimmons, Secretary, 
Securities and Exchange Commission, 500 North 
Capitol Street, N.W. Washington, D.C. 20549. Such 
communications should refer to File No. $7-716 and will 
be available for public inspection at the Commission’s 
Public Reference Room, 1100 L Street, N.W., 
Washington, D.C. 


FOR FURTHER INFORMATION CONTACT: Anthony 
A. Vertuno, Special Counsel, Division of Investment 
Management, Securities and Exchange Commission, 
500 North Capitol Street, N.W., Washington, D.C. 
20549. (202-755-1192) 


SUPPLEMENTARY INFORMATION: On August 11, 
1950, the Commission issued a Statement of Policy 
(‘‘Statement’’) concerning the content of investment 
company sales literature. The Statement was issued so 
that ‘‘issuers, underwriters and dealers may under- 
stand certain of the types of advertising and sales 
literature which the Commission considers may be 
violative of the statutory standards.’’ The Statement 
was extensively revised in 1957 [22 FR 8977, Nov. 8, 
1957] but since that time there have only been limited 
additions and revisions. Because of the time that has 
passed since the Commission has considered the 
Statement in its entirety and because during that time 
the statutory standards and interpretations of these 
standards have changed, the Commission believes the 
Statement should be re-examined and re-evaluated 
with a view toward making it a more workable and 
effective document in light of current conditions and 
practices. The Commission has assigned this task to its 
Division of Investment Management. 
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Comment is invited on each provision of the Statement 
in light of current statutory standards, Commission 
objectives and economic conditions. Written sugges- 
tions for additional provisions also will be considered. 


In addition to considering the specifics of the 
Statement, the Staff of the Division will consider 
whether the Statement has been an effective means of 
deterring the abuses which the Commission intended to 
avoid and whether it serves a useful purpose for 
investment companies and investors. In this regard, 
Commission rulemaking as an alternative to the 
Statement will! be considered. Comment is thus invited 
not only on the provisions of the Statement, but also on 
the need for such a Statement and/or rules. 


Before the Study is complete, the Staff may recommend 
adoption of limited revisions of the Statement in certain 
specific areas as to which extensive public comment has 
previously been received. In addition, there may arise 
compelling reasons for earlier amendment of specific 
provisions. For instance, the Commission may find a 
particular practice so potentially misleading that it 
would want to express its disapproval without delay. 


Comments should be submitted by December 15, 1977. 
This lengthy comment period should provide ample 
opportunity for full and detailed comment and should 


obviate the need for extensions of time to comment. » f 


By the Commission. 


George A. Fitzsimmons 
Secretary 


September 14, 1977 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 13942/September 9, 1977 


In the Matter of 

MUNICIPAL SECURITIES RULEMAKING BOARD 
Suite 507 

1150 Connecticut Avenue, N.W. 

Washington, D.C. 20036 

(SR-MSRB-76-9) 


ORDER APPROVING PROPOSED RULE CHANGE 











@ 














On August 9, 1976, the Municipal Securities Rulemak- 
@:: Board (the ‘‘MSRB’’) filed with the Commission, 

pursuant to Section 19(b) of the Securities Exchange 
Act of 1934 (the ‘‘Act’’) and Rule 19b-4 thereunder, a 
proposed rule change (‘‘proposed rule G-15’’). The 
purpose of the proposed rule change is to establish 
confirmation delivery and disclosure requirements for 
transactions in municipal securities. 


Notice of the proposed rule change, together with its 
terms of substance, was given by publication of a 
Commission release (Securities Exchange Act Release 
No. 12698 (August 9, 1976)), and by publication in the 
Federal Register (41 FR 34712 (August 16, 1976)). The 
MSRB has filed several substantive amendments to the 
proposed rule change and notice of each has been 
given, together with the terms of each amendment, by 
publication in the Federal Register’! On August 26, 
1977, the MSRB filed technical amendments to certain 
of the proposed rule changes. 


The text of the proposed rule change is as follows: 
Rule G-15. Customer Confirmations. 

(a) At or before the completion of a transaction in 
municipal securities with or for the account of a 


customer, each broker, dealer or municipal securities 
dealer shall give or send to the customer a written 





'See Securities Exchange Act Release Nos. 12897 (Oct. 
15, 1976), 41 FR 46657 (1976), 12966 (Nov. 11, 1976), 41 
FR 50743 (1976) and 13718 (July 5, 1977), 42 FR 35924 
(1977). One commentator, the Public Securities 
Association (the ‘‘Association’’), urged the Commis- 
sion to disapprove one amendment to rule G-15 which 
would require disclosure of the time of execution of a 
transaction or of the fact that such information is 
available upon request (see paragraph (a) (vi) of rule 
‘-G-15). The Association stated that such a disclosure 
requirement appeared to be inconsistent with Section 
15B(b)(2)(C) of the Act, would entail ‘‘substantial’’ 
compliance costs and would not ‘‘result in increased 
investor protection.’’ The Commission is unable, 
however, to agree with those conclusions. In adopting 
Securities Exchange Act Rule 10b-10, which includes a 
very similar confirmation disclosure requirement, the 
Commission stated, ‘‘With respect to transactions in 
debt securities, the Commission believes that the time 
of a transaction may on occasion be of sufficient 
materiality to warrant its disclosure upon request and, 
since the time of a transaction is required to be 
maintained under Commission and MSRB recordkeep- 
ing rules, there appears to be little burden created 
solely by advising customers that information on time is 
available on request.’’ Securities Exchange Act Release 
No. 13508 (May 5, 1977), 42 FR 25318 (May 17, 1977) 
[footnotes deleted]. , 


confirmation of the transaction containing the following 
information: 


(i) name, address, and telephone number of the 
broker, dealer, or municipal securities dealer; 


(ii) name of customer; 


(iii) designation of whether the transaction was a 
purchase from or sale to the customer; 


(iv) par value of the securities; 


(v) description. of the securities, including at a 
minimum the name of the issuer, interest rate, maturity 
date, and if the securities are limited tax, subject to 
redemption prior to maturity (callable), or revenue 
bonds, an indication to such effect, including in the 
case of revenue bonds the type of revenue, if necessary 
for a materially complete description of the securities 
and in the case of any securities, if necessary for a 
materially complete description of the securities, the 
name of any company or other person in addition to the 
issuer obligated, directly or indirectly, with respect to 
debt service or, if there is more than one such obligor, 
the statement ‘‘multiple obligors’’ may be shown; 


(vi) trade date and time of execution, or a statement 
that the time of execution will be furnished upon 
written request of the customer; 

(vii) settlement date; 

(viii) yield to maturity and resulting dollar price, except 
in the case of securities which are traded on the basis of 
dollar price or securities sold at par, in which event only 
dollar price need be shown (in cases in which securities 
are priced to call, this must be stated, and where a 
transaction is effected on a yield basis, the calculation 
of dollar price shall be to the lower of price to call or 
price to maturity); 

(ix) amount of accrued interest; 

(x) extended principal amount; 

(xi) total dollar amount of transaction; 

(xii) the capacity in which the broker, dealer or 


municipal securities dealer effected the transaction, 
whether 


(A) as principal for its own account, 
(B) as an agent for the customer, 
(C) as an agent for a person other than the customer, or 
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(D) as an agent for both the customer and another 
person; and 


(xiii) instructions, if available, regarding receipt or 
delivery of securities, and form of payment, if other 
than as usual and customary between the parties. 


(b) If the broker, dealer or municipal securities dealer is 
effecting a transaction as agent for the customer or as 
agent for both the customer and another person, the 
confirmation shall set forth (i) either the name of the 
person from whom the securities were purchased or to 
whom the securities were sold for the customer or a 
statement that this information will be furnished upon 
written request of the customer, and (ii) the source and 
amount of any commission or other remuneration 
received or to be received by the broker, dealer or 
municipal securities dealer in connection with the 
transaction. 


(c) In addition to the information required by 
paragraphs (a) and (b) above, each confirmation to a 
customer shall contain the following information, if 
applicable: 


(i) the dated date if it affects the price or interest 
calculation, and the first interest payment date if other 
than semi-annual; 


(ii) if the securities are ‘‘fully registered’’ or 
“registered as principal only,’’ a designation to such 
effect; 


(iii) if the securities are ‘‘called’’ or ‘‘pre-refunded,’’ a 
designation to such effect, the date of maturity which 
has been fixed by the call notice, and the amount of the 
call price; 


(iv) denominations of notes and, if other than the 
following, denominations of bonds: 


(A) for bearer bonds, denominations of $1,000 or $5,000 
par value, and 


(B) for registered bonds, denominations which are 
multiples of $1,000 par value, up to $100,000 par value; 


(v) any special instructions or qualifications, or factors 
affecting payment of principal or interest, such as (A) 
“‘ex legal,’’ or (B) if the securities are traded without 
interest, ‘‘flat,’’ or (C) if the securities are in default as 
to the payment of interest or principal, ‘‘in default,’’ 
and 


(vi) such other information as may be necessary to 
ensure that the parties agree to the details of the 
transaction. 


ee ee 
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(d) The initial confirmation for a ‘‘when, as and i 
issued’’ transaction shall not be required to contain th 
information specified in subparagraphs (vii), (ix), (x), 
(xi) and (xiii) of paragraph (a) or the resulting dollar 
price as specified in subparagraph (viii). 


(e) Information requested pursuant to this rule shall be 
given or sent to the customer within five business days 
following the date of receipt of a request for such 
information; provided however, that in the case of 
information relating to a transaction executed more 
than 30 calendar days prior to the date of receipt of a 
request, the information shall be given or sent to the 
customer within 15 business days following the date of 
receipt of the request. 


(f) For purposes of this rule, the time of execution of a 
transaction shall be the time of execution reflected in 
the records of the broker, dealer or municipal securities 
dealer pursuant to rule G-8 of the Board or Rule 17a-3 
of the Commission. 


(g) For purposes of this rule, the term ‘‘customer’’ shall 
mean any person other than a broker, dealer or 
municipal securities dealer acting in its capacity as 
such. 


(h) The requirements of this rule shall become effective 
on December 8, 1977. 


* * * 


The Commission finds that the proposed rule change is 
consistent with the requirements of the Act and the 
rules and regulations thereunder applicable to the 
MSRB, and in particular, the requirements of Section 
15B and the rules and regulations thereunder? 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the above-mentioned proposed 
rule change be, and it hereby is, approved. 


By the Commission. 





2Proposed rule G-15 currently does not require 
disclosure of mark-ups and mark-downs on ‘‘riskless 
principal’’ transactions or remuneration paid to dealers 
by persons other than the customer. Such requirements 
have been included in proposed amendments to 
Securities Exchange Act Rule 10b-10, which prescribes 
confirmation delivery and disclosure requirements for 
transactions in securities other than municipal securi- 
ties. The MSRB has stated that it ‘‘intends to study 
these proposals and to elicit comment from the munici- 


Act Release No. 13661 (June 23, 1977), 42 FR 3334 


(June 30, 1977). 
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George A. Fitzsimmons 
Secretary 


September 9, 1977 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13943/September 9, 1977 


(File No. S7-711) 


Annual Assessment Form for SECO Brokers and 
Dealers. 


AGENCY: Securities and Exchange Commission. 
ACTION: Adoption of form. 


SUMMARY: The Securities Exchange Act of 1934 
authorizes the Commission to collect such reasonable 
fees and charges as may be necessary to defray the 
costs of additional regulatory duties required to be 
performed with respect to broker-dealers who are not 
members of the National Association of Securities 
Dealers, Inc. (‘‘nonmember’’ or ‘‘SECO’’ broker-deal- 


9. This form sets forth the annual schedule under 


which SECO broker-dealers are to be assessed for fiscal 
year 1977. 


EFFECTIVE DATE: October 21, 1977. 


FOR FURTHER INFORMATION CONTACT: 

Daniel Bateman, Division of Market Regulation Room 
353, Securities and Exchange Commission, 500 North 
Capitol Street, NW, Washington, D.C. 20549. (202) 
755-1345 


SUPPLEMENTARY INFORMATION: The Securities 
and Exchange Commission announced today that it has 
adopted Form SECO-4-77 which sets forth the annual 
assessments payable to the Commission for fiscal year 
1977 by registered broker-dealers who are not members 
of the National Association of Securities Dealers, Inc. 
Form SECO 4-77 was proposed and published for public 
comment on July 21, 1977 (Securities Exchange Act 
Release No. 13790, July 21, 1977, 42 FR 37982, July 26, 
1977). 


In adopting Form SECO-4-77, for this year, the 
Commission has determined to modify the annual 
SECO assessment schedule by reducing the gross 
income assessment from .375% to .2% for municipal 
securities transactions and .25% for other OTC 
securities transactions. The annual base member 
assessment and the annual personnel assessment ($250 
and $5, respectively) will remain unchanged. The 


distinction between the levies on municipal and other 
OTC securities income has been made because the 
Commission is relieved of certain rulemaking functions 
as to SECO firms and associated persons by the 
Municipal Securities Rulemaking Board (‘‘MSRB’’). 
The MSRB has established fixed and variable fees to 
defray the costs of its regulatory activities in the 
municipal securities area which must be paid to that 
Board by firms engaging in that type of business. 


Notice of Due Date for Filing Form SECO-4-77 


SECO broker-dealers filing Form SECO-4-77 and 
annual assessments should note that although the due 
date printed on the Form is September 1, 1977, such 
broker-dealers are not required to file the Form or remit 
the assessment payable until October 21, 1977. 


Statutory Basis for Competitive Considerations 


The modifications of 1977 assessments for SECO 
broker-dealers are adopted pursuant to the Securities 
Exchange Act of 1934 and particularly Sections 
15(b)(7), 15(b)(8), 17(a) and 23(a) thereof. The 
Commission finds that any burden imposed upon 
competition by the proposed amendments is necessary 
and appropriate in furtherance of the purposes of the 
Act, particularly to implement the Commission’s 
continuing mandate under Section 15(b)(8) to collect 
such reasonable fees and charges as may be necessary 
to defray the costs of the specified regulatory duties 
required to be performed with respect to nonmember 
broker-dealers. 


Accordingly, Part 249 of Title 17 of the Code of Federal 
Regulations is amended by adding §249.504k as 
follows: 


§249.504k Form SECO-4-77 assessment and informa- 
tion form for registered brokers and dealers not 
members of a registered national securities association. 


This form shall be filed on or before September 1, 1977, 
pursuant to §240.15b9-2 of this chapter, accompanied 
by the annual assessment fee required thereunder, for 
the fiscal year ended September 30, 1977, by every 
registered broker and dealer not a member of a 
registered national securities association. 


Copies of the form have been filed with the Office of the 
Federal Register, and additional copies are available on 
request from the Commission. 


By the Commission. 


George A. Fitzsimmons 
Secretary 


September 9, 1977 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 13944/September 9, 1977 


An order has been issued granting the application of 
the Midwest Stock Exchange, Incorporated for unlisted 
trading privileges in the common stock, $5.00 par 
value, of Chicago Bridge & Iron Co. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13945/September 12, 1977 


Admin. Proc. File No. 3-5280 
In the Matter of 


MELVIN B. BOGUS 
5101 N.E. 26th Ave. 
Ft. Lauderdale, FL 


ROBERT G. CARDWELL 
2871 N.E. 26th Street 
Ft. Lauderdale, FL 


PERRY E. SHROPSHIRE 
5100 Dupont Bivd. 
Ft. Lauderdale, FL 


DONALD HAWKINS 
4012 Inverrary Blvd. 
Lauderhill, FL 


ORDER INSTITUTING PROCEEDINGS AND IMPOS- 
ING REMEDIAL SANCTIONS 


In connection with a proposed administrative proceed- 
ing Melvin A. Bogus (‘‘Bogus’’), formerly sales 
manager of Winters Government Securities Corpora- 
tion (‘‘WGSC’’) and Winters & Co. Inc. (‘‘Winters & 
Co.’’), Robert G. Cardwell (‘‘Cardwell’’), Perry E. 
Shropshire (‘‘Shropshire’’) and Donald Hawkins 
(‘‘Hawkins’’), formerly registered representatives of 
WGSC and Winters & Co., have submitted offers of 
settlement which the Commission has determined to 
accept. Solely for the purpose of these proceedings and 
any other proceedings pursuant to specified sections of 
the Securities Act of 1933, the Securities Exchange Act 
of 1934, the Investment Advisers Act of 1940, the 
Investment Company Act of 1940, and the Securities 
Investor Protection Act, and without admitting or 
denying the findings herein, respondents consent to the 
findings and sanctions set forth below. 


64/SEC DOCKET 


Accordingly, IT 1S ORDERED that proceedings 
pursuant to Section 15B and 15(b) of the Securities 
Exchange Act be, and they hereby are, instituted. 


On the basis of this Order for Proceedings, and the 
Offers of Settlement, it is found that: 


1. From on or about August 1, 1976 Bogus, Cardwell, 
Shropshire and Hawkins willfully violated and willfully 
aided and abetted violations of Section 17(a) of the 
Securities Act of 1933 (‘‘Securities Act’’) and Section 
10(b) of the Securities Exchange Act of 1934 
(‘Exchange Act’’) and Rule 10b-5 thereunder. 


IV 


In view of the foregoing, it is in the public interest to 
impose the sanctions specified in the Offers of 
Settlement. 


Accordingly, IT 1S ORDERED that effective the date of 
this Order: 


1. Melvin B. Bogus be, and he hereby is, (i) suspended 
from association with any broker-dealer, investment 
adviser, or investment company for 15 business days, 
and (ii) thereafter barred from association with any 
broker-dealer, investment adviser or investment com- 
pany in a supervisory capacity with the right to make 
application to the Commission after one (1) year from 
the date of this order for reassociation in a supervisory 
capacity. 


2. Robert G. Cardwell be, and he hereby is, suspended 
from association with any broker-dealer, investment 
adviser, or investment company for 60 business days, 
and thereafter barred from association with any 
broker-dealer, investment adviser or investment com- 
pany in a supervisory capacity with the right to make 
application to the Commission after two (2) years from 
the date of this order for reassociation in a supervisory 
capacity. 


3. Perry E. Shropshire be, and he hereby is, suspended 
from association with any broker-dealer, investment 
adviser, or investment company for 45 business days, 
and thereafter barred from association with any 
broker-dealer, investment adviser or investment com- 
pany in a supervisory capacity with the right to make 
application to the Commission after two (2) years from 
the date of this order for reassociation in a supervisory 
capacity. 
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4. Donald Hawkins be, and he hereby is, suspended 
from association with any broker-dealer, investment 
adviser, or investment company for 45 business days, 
and thereafer barred from association with any broker- 
dealer, investment adviser or investment company in a 
Supervisory capacity. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13946/September 13, 1977 


Administrative Proceeding File No. 3-5247 
In the Matter of 
INTER-COMM DATA CORPORATION 


ORDER GRANTING APPLICATION PURSUANT TO 
SECTION 12(h) OF THAT ACT 


The Securities and Exchange Commission has issued 
an order granting the application of Inter-Comm Data 
Corporation under Section 12(h) of the Securities 
Exchange Act of 1934 (the ‘1934 Act’’) for an exemp- 
tion from the reporting requirements of Sections 13 and 
15(d) of the 1934 Act. 


It appears to the Commission that the requested 
exemption is not inconsistent with the public interest or 
the protection of investors because all of the applicant’s 
outstanding common stock is presently held by three 
shareholders. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13947/September 13, 1977 


Administrative Proceeding File No. 3-5241 
In the Matter of 

PLUS PRODUCTS 

File No. 81-278 


ORDER GRANTING APPLICATION PURSUANT TO 
SECTION 12(h) OF THAT ACT 


The Securities Exchange Commission has issued an 
order granting the application of Plus Products under 
Section 12(h) of the Securities Exchange Act of 1934 
(the “1934 Act”) for an exemption from the reporting 
requirements of Section 15(d) of the 1934 Act. 


It appears to the Commission that the requested 
exemption is not inconsistent with the public interest or 
the protection of investors because there are no public 
shareholders of the applicant and because the stock of 
the applicant is no longer traded. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13948/September 12, 1977 


NOTICE OF PROPOSED RULE CHANGE BY THE 
AMERICAN STOCK EXCHANGE, INC. 


(File No. SR-Amex-77-20) 


The American Stock Exchange, Inc. (the ‘‘Amex’’), 
submitted, on September 6, 1977, a proposed rule 
change under Rule 19b-4 to amend Amex Rule 330 
relating to fidelity bonding requirements for members 
and member organizations so as to reduce the amount 
of minimum bonding coverage which members 
introducing customer accounts on a fully disclosed 
basis are required to carry and to permit members 
operating under the alternative net capital provisions 
set forth in paragraph (f) of Rule 15c3-1 under the Act, 
17 CFR 240.15c3-1, the Commission’s Uniform Net 
Capital Rule, to utilize their alternative capital 
requirements in determining minimum coverage, 
among other things. 


Publication of the submission is expected to be made in 
the Federal Register during the week of September 19, 
1977. In order to assist the Commission in determining 
whether to approve the proposed rule change or 
institute proceedings to determine whether the 
proposed rule change should be disapproved, interest- 
ed persons are invited to submit written data, views 
and arguments concerning the proposal within 21 days 
of the date of publication in the Federal Register. 
Persons desiring to make written submissions should 
file six copies thereof with the Secretary of the 
Commission, Securities and Exchange Commission, 
500 North Capitol Street, Washington, D.C. 20549. 
Reference should be made to File No. SR-Amex-77-20. 


Copies of the submission and of all written comments 
will be available for inspection at the Securities and 
Exchange Commission’s Public Reference Room, 1100 
“*L’’ Street, N.W., Washington, D.C. Copies of the 
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filing will also be available at the principal office of the 
NASD. 


For the Commission, by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13949/September 13, 1977 


A notice has been issued giving interested persons until 
September 28 to request a hearing on applications of 
the Cincinnati Stock Exchange for unlisted trading 
privileges in the common stock of the specified 
companies: Transco Companies Inc., $.50 par value; 
and Airco, Incorporated (Delaware), $1.00 par value. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13950/September 13, 1977 


A notice has been issued giving interested persons until 
September 28 to request a hearing on applications of 
the Boston Stock Exchange, Inc. for unlisted trading 
privileges in the common stock of the specified 
companies: Bell & Howell Co. (Del.), no par value; and 
Houston Industries, Inc., no par value. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13951/September 13, 1977 


A notice has been issued giving interested persons until 
September 28 to request a hearing on applications of 
the Philadelphia Stock Exchange, Inc. for unlisted 
trading privileges in the common stock of the specified 
companies: Bell Canada, $25.00 par value; Marathon 
Manufacturing Company, $1.00 par value; and North- 
ern Telecom Limited, $100.00 par value. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 13952/September 13, 1977 


In the Matter of 

AMERICAN STOCK EXCHANGE, INC. 
86 Trinity Place 

New York, New York 10006 


(SR-Amex-77-17) 


ORDER APPROVING PROPOSED RULE CHANGE BY 
THE AMERICAN STOCK EXCHANGE, INC. 


On July 27, 1977, the American Stock Exchange, Inc. 
(‘‘Amex’’) filed with the Commission, pursuant to 
Section 19(b) of the Securities Exchange Act of 1934 
(the ‘‘Act’’), as amended by the Securities Acts 
Amendments of 1975, and Rule 19b-4 thereunder, 
copies of a proposed rule change to provide a procedure 
whereby a listed company may obtain review of 
Exchange determinations to halt or suspend trading in 
its securities. 


Notice of the proposed rule change together with the 
terms of substance of the proposed rule change was 
given by publication of a Commission Release 
(Securities Exchange Act Release No. 13811, (August 
1, 1977)) and by publication in the Federal Register (42 
Fed. Reg. 40301 (August 9, 1977)). 


The Commission finds that the proposed rule change is 
consistent with the requirements of the Act and the 
rules and regulations thereunder applicable to national 
securities exchanges, and in particular, the require- 
ments of Section 6 and the rules and regulations 
thereunder. 


1T IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the above-mentioned proposed 
rule change be, and it hereby is, approved. 


For the Commission by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13953/September 13, 1977 


In the Matter of 
NEW YORK STOCK EXCHANGE, INC. 


55 Water Street 
New York, New York 10041 
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File No. SR-NYSE-76-34 


ORDER EXTENDING TIME FOR COMMISSION 
ACTION ON PROPOSED CHANGES TO NEW YORK 
STOCK EXCHANGE RULE 405 


The New York Stock Exchange, Inc. (the ‘‘NYSE’’) has 
filed pursuant to Section 19(b)(1) of the Securities 
Exchange Act of 1934 (the ‘‘Act’’), 15 U.S.C. 78s (b)(1) 
and Rule 19b-4 thereunder, 17 CFR 240.19b-4, 
proposed changes to NYSE Rule 405, the ‘‘Know Your 
Customer’’ rule. 


The proposed rule would: 


(1) Require that a member or member organization 
‘*made reasonable effort to ascertain... .’’ the essen- 
tial facts relative to certain persons and accounts in 
place of the present duty imposed by the rule to ‘‘use 
due diligence to learn... .’’ the essential facts; 


(2) Eliminate the specification that the member must 
learn such facts as to ‘‘every order’’; 


(3) Provide that, with respect to accounts introduced on 
a disclosed basis, only the introducing member or 
member organization would be required to inquire into 
the essential facts as to those customers and accounts; 


(4) Delete the specification that a member or member 
organization ‘‘diligently’’ supervise compliance with 
the requirements of Rule 405; and 


(5) Permit members and member organizations to 
effect isolated (i.e., not more than five transactions for 
a customer during a 12 month period) and unsolicited 
purchases and sales of securities valued at not more 
than $2,000 under certain conditions without complying 
with Rules 405(a) and (b) and Rule 409. 


Extension of Time for Commission Action 


Pursuant to Section 19(b)(2) of the Act, the Commission 
is required to approve a proposed rule change within 35 
days of the publication of the notice of the filing of the 
proposal. However, the Commission may act in a longer 
period not to exceed ninety days from the date of 
publication if it finds such period appropriate and 
publishes its reasons for this finding. 





"Notice of the amended proposal was given by publica- 
tion of Securities Exchange Act Release No. 13821 
(August 2, 1977) and 42 FR 40290 (August 9, 1977); 
notice of the initial filing was given in Securities Ex- 
change Act Release No. 12674 (July 20, 1976) and 41 
FR 34136 (August 12, 1976). No comments were re- 
ceived. 


The Commission published notice of the amended filing 
of proposed changes to Rule 405 on August 9, 1977. 
Absent an extension of time,,Commission action with 
respect to this proposal would be required by 
September 13, 1977. 


For the reasons summarized below, the Commission 
finds that a period longer than thirty-five days is 
appropriate and designates a period of ninety days from 
the date of publication of the amended filing as the 
appropriate time for Commission action. 


The primary issue raised by these proposals is whether 
or not the rule as amended would be inconsistent with 
the purposes of the Act and, in particular, with the 
public interest and the protection of investors. In its 
previous consideration of these changes, the Commis- 
sion expressed the concern that the proposed amend- 
ments to the central provisions of the rule diminish the 
obligation of the member or member organization to 
know its customer and to supervise customer accounts. 
In particular, the Commission noted that the rule, on its 
face, relieves the clearing broker or dealer of any 
responsibility to make the inquiry required by Rule 405 
and to supervise the activity in customer accounts 
introduced to it on a disclosed basis; it questioned 
whether this complete, or at least substantial, relief of 
responsibility would be consistent with the protection of 
investors. 


Although the NYSE had deferred Commission consi- 
deration of the proposed rephrasing of the duty of the 
member under Rule 405, the Commission advised the 
NYSE of its concern that this rephrasing sanctioned a 
less thorough inquiry that might be inconsistent with 
the public interest and the protection of investors. 


Further, while specifying that the rule should be 
amended to include a definition of the term ‘‘isolated’’ 
with respect to transactions in the common purchase 
and sale account and a statement that such transactions 
must be ‘‘unsolicited,’’ the Commission adverted to the 
fact that allowing members to effect any securities 
purchases without securing certain information relative 
to the customer posed serious questions as to the 
impact on investor protection. 


Since each exchange which lists equity securities has 
adopted a ‘‘know your customer’’ rule which is 
substantially similar to NYSE Rule 405, any change in 
the duty to customers which may be effected by the 
approval of the amendments to Rule 405 can be 
expected to become the industry standard. 


As a result of its most recent review, the Commission 
believes that the proposed amendments continue to 
pose a number of substantial questions which require 
extended consideration before any decision is made to 
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approve the rule proposal or to institute proceedings, 
pursuant to Section 19(b)(2) of the Act, to determine 
whether it should be disapproved. 


Accordingly, in order to evaluate further the potential 
impact of the amendments and to consider in greater 
depth whether the proposed amendments are inconsis- 
tent with the Act, the Commission, pursuant to Section 
19(b)(2) of the Act, hereby extends until November 7, 
1977 the time within which the Commission must act on 
the proposed rule changes. 


By the Commission. 


George A. Fitzsimmons 
Secretary 


September 13, 1977 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13954/September 14, 1977 


Administrative Proceeding File No. 3-5243 
In the Matter of 
AIR POLLUTION INDUSTRIES, INC. 


ORDER GRANTING APPLICATION PURSUANT TO 
SECTION 12(h) OF THE ACT 


The Securities and Exchange Commission has issued 
an order granting the application of Air Pollution 
industries, Inc., a Delaware corporation, under Section 
12(h) of the Securities Exchange Act of 1934 (the ‘1934 
Act”) for an exemption from the reporting requirements 
of Sections 13 and 15(d) of the 1934 Act. 


It appears to the Commission that the requested 
exemption is not inconsistent with the public interest or 
the protection of investors because the applicant no 
longer exists as a separate corporation and there is little 
or no trading in its securities. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13955/September 14, 1977 


The Securities and Exchange Commission announced 
pursuant to Section 12(k) of the Securities Exchange 
Act of 1934 (‘‘Exchange Act’’) the single five day 
suspension of exchange and over-the-counter trading 
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for the period commencing at 2:10 p.m. (EDT) on 
September 14, 1977 and terminating at midnight (EDT) 
on September 18, 1977 of the securities of Pittsburgh 
Youngstown & Ashtabula Railway Company 
(‘‘PY&A’’), a Pennsylvania and an Ohio corporation 
with principal executive offices located at Six Penn 
Center, Room 1418, Philadelphia, Pennsylvania 19103. 


The Commission ordered the suspension of trading in 
the securities of PY&A at the request of the company 
pending announcement by Penn Central Transportation 
Company of certain amendments to its proposed plan of 
reorganization affecting the proposed distribution of 
cash and securities under the plan to the public 
stockholders and bondholders of PY&A. 


The Commission cautions broker-dealers, shareholders 
and prospective purchasers that they should carefully 
consider the foregoing information along with all other 
currently available information and any information 
subsequently issued by the company. 


Furthermore, brokers and dealers should be alert to the 
fact that, pursuant to Rule 15c2-11 under the Exchange 
Act, at the termination of the trading suspension no 
quotation may be entered unless and until they have 
strictly complied with all of the provisions of said rule. 
If any broker or dealer has any questions as to whether 
or not he has complied with said rule, he should not 
enter any quotation but immediately contact the staff of 
the Division of Enforcement in Washington, D.C. If any 
broker or dealer is uncertain as to what is required by 
Rule 15c2-11, he should refrain from entering quota- 
tions relating to the securities in question until such 
time as he has familiarized himself with said rule and is 
certain that all of its provisions have been met. If any 
broker or dealer enters any quotation which is in 
violation of said rule, the Commission will consider the 
need for prompt enforcement action. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13956/September 14, 1977 


An amended order has been issued granting the 
application of the American Stock Exchange, Inc. to 
strike from listing and registration the common stock, 
$1.00 par value, of AIC Photo, Inc. 
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Release No. 13957/September 14, 1977 














= In the Matter of 


AMERICAN STOCK EXCHANGE, INC. 
86 Trinity Place 
New York, NY 10006 


(SR-Amex-77-10) 
ORDER APPROVING PROPOSED RULE CHANGE 


On May 13, 1977, the American Stock Exchange, Inc. 
filed with the Commission, pursuant to Section 19(b) of 
the Securities Exchange Act of 1934 (the ‘‘Act’’), as 
amended by the Securities Acts Amendments of 1975, 
and Rule 19b-4 thereunder, copies of a proposed rule 
change. The rule change would require that options be 
restricted on that exchange only when such options are 
required to be restricted on all exchanges which list 
such options. 


Notice of the proposed rule change together with the 
terms of substance of the proposed rule change was 
given by publicaton of a Commission Release 
(Securities Exchange Act Release No. 13586, (June 1, 
1977)) and by publication in the Federal Register (42 
Fed. Reg. 29978 (June 10, 1977)). 


The Commission finds that the proposed rule change is 
consistent with the requirements of the Act and the 
rules and regulations thereunder applicable to register- 
ed national securities exchanges, and in particular, the 
requirements of Section 6 and the rules and regulations 
thereunder. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the proposed rule change filed 
with the Commission on May 13, 1977, be, and it 
hereby is, approved. 


For the Commission by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13958/September 14, 1977 


In the Matter of 
PHILADELPHIA STOCK EXCHANGE, INC. 


17th Street and Stock Exchange Place 
Philadelphia, Pennsylvania 19103 


(SR-PHLX-77-7) 
ORDER APPROVING PROPOSED RULE CHANGE 


On July 8, 1977, the Philadelphia Stock Exchange, Inc. 
filed with the Commission, pursuant to Section 19(b) of 
the Securities Exchange Act of 1934 (the ‘‘Act’’), as 
amended by the Securities’ Acts Amendments of 1975, 
and Rule 19b-4 thereunder, copies of a proposed rule 
change. The rule change would require that options be 
restricted on that exchange only when such options are 
required to be restricted on all exchanges which list 
such options. 


Notice of the proposed rule change together with the 
terms of substance of the proposed rule change was 
given by publication of a Commission Release 
(Securities Exchange Act Release No. 13775 (July 18, 
1977)) and by publication in the Federal Register (42 
Fed. Reg. 38035 (July 26, 1977)). 


The Commission finds that the proposed rule change is 
consistent with the requirements of the Act and the 
rules and regulations thereunder applicable to register- 
ed national securities exchanges, and in particular, the 
requirements of Section 6 and the rules and regulations 
thereunder. 


IT 1S THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the preposed rule change filed 
with the Commission on July 8, 1977, be, and it hereby 
is, approved. 


For the Commission by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13959/September 15, 1977 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY PHILADELPHIA STOCK EXCHANGE, INC. 


File No. SR-PHLX-77-12 

The Philadelphia Stock Exchange, Inc. submitted on 
August 18, 1977 a proposed rule change under rule 
19b-4 to raise original listing fees for stocks and 
warrants from $2,000 per issue to $5,000. 


Publication of the submission is expected to be made in 
the Federal Register during the week September 19, 
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1977. In order to assist the Commission to determine 
whether to approve the proposed rule change or 
institute proceedings to determine whether the 
proposed rule change should be disapproved, interest- 
ed persons are invited to submit written data, views 
and arguments concerning the submission within 21 
days from the date of publication in the Federal 
Register. Persons desiring to make written submissions 
should file six copies thereof with the Secretary of the 
Commission, Securities and Exchange Commission, 
500 North Capitol Street, Washington, D.c. 20549. 
Reference should be made to File No. SR-PHLX-77-12. 


Copies of the submission and of all written comments 
will be available for inspection at the Securities and 
Exchange Commission’s Public Reference Room, 1100 
L Street, N.W., Washington, D.C. Copies of the filing 
will also be available at the principal office of the above- 
mentioned self-regulatory organization. 


For the Commission by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13960/September 15, 1977 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY AMERICAN STOCK EXCHANGE, INC. 


File No. SR-Amex-77-21 


The American Stock Exchange, Inc. submitted on 
September 8, 1977 a proposed rule change under Rule 
19b-4 to amend Article V, Section 6 of its Constitution 
to expand its retention of disciplinary jurisdiction over 
former members. 


Publication of the submission is expected to be made in 
the Federal Register during the week of September 19, 
1977. In order to assist the Commission to determine 
whether to approve the proposed rule change or 
institute proceedings to determine whether the 
proposed rule change should be disapproved, interest- 
ed persons are invited to submit written data, views 
and arguments concerning the submission within 21 
days from the date of publication in the Federal 
Register. Persons desiring to make written submissions 
should file six copies thereof with the Secretary of the 
Commission, Securities and Exchange Commission, 
500 North Capitol Street, Washington, D.C. 20549. 
Reference should be made to File No. SR-Amex-77-21. 
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Copies of the submission and of all written comments 
will be available for inspection at the Securities and 
Exchange Commission’s Public Reference Room, 1100 
L Street, N.W., Washington, D.C. Copies of the filing 
will also be available at the principal office of the above- 
mentioned self-regulatory organization. 


For the Commission by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13961/September 15, 1977 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY AMERICAN STOCK EXCHANGE, INC. 


File No. SR-Amex-77-22 


The American Stock Exchange, Inc. submitted on 
September 8, 1977 a proposed rule change under Rule 
19b-4 to amend its rules to expand retention of 
disciplinary jurisdiction over former officers and 
registered employees of member organizations. 


Publication of the submission is expected to be made in 
the Federal Register during the week of September 19, 
1977. In order to assist the Commission to determine 
whether to approve the proposed rule change or 
institute proceedings to determine whether the 
proposed rule change should be disapproved, interest- 
ed persons are invited to submit written data, views 
and arguments concerning the submission within 21 
days from the date of publication in the Federal 
Register. Persons desiring to make written submissions 
should file six copies thereof with the Secretary of the 
Commission, Securities and Exchange commission, 500 
North Capitol Street, Washington, D.C. 20549. 
Reference should be made to File No. SR-Amex-77-22. 


Copies of the submission and of all written comments 
will be available for inspection at the Securities and 
Exchange Commission’s Public Reference Room, 1100 
L Street, N.W., Washington, D.C. Copies of the filing 
will also be available at the principal office of the above- 
mentioned self-regulatory organization. 


For the Commission by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 4 { 


Secretary 














SECURITIES EXCHANGE ACT OF 1934 
Release No. 13962/September 15, 1977 


(File No. S7-676) 

Recordkeeping by Brokers and Dealers 
AGENCY: Securities and Exchange Commission. 
ACTION: Rule amendment. 


SUMMARY: The Commission today amended its rules 
to require outside service bureaus used by broker-deal- 
ers for the preparation or mainténance of records to file 
with the Commission an undertaking that broker-dealer 
records that they prepare or maintain are subject to 
examination by the Commission and acknowledging 
that such records are the property of the broker-dealer. 
The Commission has found that, in situations where a 
broker-dealer or its outside service bureau is experienc- 
ing financial difficulty, the records of the broker-dealer 
have not always been available to the broker-dealer or 
to the Commission. .The amendment is intended to 
assure that such records are available for examination. 


EFFECTIVE DATE: January 1, 1978. 


FOR FURTHER INFORMATION CONTACT: Nelson S. 
Kibler, Assistant Director, Division of Market Regula- 
tion, Securities and Exchange Commission, Washing- 
ton, D.C. 20549; (202) 755-1390. 


SUPPLEMENTARY INFORMATION: In February 
1977; the Commission proposed an amendment to Sec- 
tion 240.17a-4 to add a new paragraph (i) which would 
require the filing with the Commission of a written 
agreement entered into between a broker-dealer and its 
outside service bureau, and a written undertaking by 
such service bureau, specifying that the records 
prepared or maintained for the broker-dealer are the 
property of such broker-dealer, that such records are 
subject to examination by the Commission or its 
designee, and that copies of such records shall be 
promptly furnished upon request to the Commission or 
its designee. 


Comments received were carefully considered in the 
formulation of the final amendment. 


Some commentors indicated a concern that the 
proposed rule could expose broker-dealers and service 
bureaus to additional costs over which they would have 
no control. Several of those commentors suggested that 
the Commission’s right of examination of the records at 
the service bureau be conditioned on the unavailability 
of the records at the office of the broker-dealer. 





‘Securities Exchange Act Release No. 13273 (February 
18, 1977) 42 FR 10698 (February 23, 1977). 


Or on prior notice to the broker-dealer. An- 
other commentator suggested that the burden of 
supplying the records should be placed on the 
broker-dealer, who could ‘‘order’’ them from the 
service bureau. 


The Commission intends generally to conduct examina- 
tions at service bureaus only under circumstances 
where it has been ascertained that the records of the 
broker-dealer are not otherwise available. Accordingly, 
the Commission expects that, in most instances, 
broker-dealers will be on notice prior to an examination 
of their records at the service bureau. Since it is not the 
Commission’s policy to give advance notice of 
examinations to broker-dealers, however, the Commis- 
sion does not consider it appropriate to ‘‘order’’ records 
from the service bureau through the broker-dealer. 


Several commentors also stated that the service bureau 
should be required to provide the records to the 
broker-dealer or the Commission only upon payment of 
its fees and charges. The Commission notes that the 
proposed rule is intended to assure the accessibility of 
broker-dealer records in situations where, for example, 
a service bureau refuses to surrender the records due to 
nonpayment of fees. In such situations lack of access to 
the records of a broker-dealer would hinder the 
Commission and the broker-dealer’s designated exam- 
inging authority in the performance of their oversight 
responsibilities and could impede the activities of a 
SIPC trustee or a receiver appointed for the 
broker-dealer. The Commission recognizes the right of 
service bureaus to be paid for their services and expects 
broker-dealers to honor their obligations. In order to 
assure the protection of customers, however, the 
records of a broker-dealer must be available at all times 
for examination by the Commission or its designees. In 
light of that regulatory intent, the Commission believes 
that the suggested stipulation of payment would be 
inappropriate. 


Several commentors suggested changes with regard to 
the proposed filing requirements. Suggestions made 
were that the broker-dealer file the undertaking for the 
service bureau, that the undertaking be included in the 
agreement as one filing, that the designated examining 
authority be a co-recipient of the filings, and that no 
filings be required. In considering those suggestions, 
the Commission has determined to revise the proposed 
rule to eliminate the requirement of a separate agree- 
ment between the broker-dealer and the service bureau 
and to incorporate the substance of the agreement in 
the written undertaking of the service bureau. The 
undertaking of the service bureau is expected to be 
made directly in favor of the Commission. Therefore, 
filing with the Commission of that undertaking by the 
service bureau is necessary. 
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A question of interpretation was raised by several 
commenting service bureaus who stated that they 
prepare but do not ‘‘maintain’’ broker-dealer records. 
One commentor opined that service bureaus that only 
prepare the records should not be required to file an 
undertaking with the Commission. The commentors 
indicated that once the records are prepared, hard copy 
is furnished to the broker-dealer, the service bureau 
retaining only the tapes or disks from which the hard 
copy is produced. Because the records of a broker-deal- 
er may not always be available at his offices, the 
Commission considers it appropriate that an undertak- 
ing be filed by all service bureaus that prepare or 
maintain broker-dealer records, whether in hard copy, 
tape, disk, or other media. Such an undertaking will 
serve to assure that the records of the broker-dealer are 
available to the Commission for examination under all 
circumstances. 


The Securities Investor Protection Corporation 
(‘‘SIPC’’) suggested that the service bureau undertak- 
ing provide that a SIPC trustee appointed for the broker- 
dealer shall be permitted to examine, and shall be 
furnished with copies of, the records of the broker- 
dealer. The Commission recognizes that a SIPC trustee 
must have access to a broker-dealer’s records in order 
to ascertain what is owed to customers. Circumstances 
may also dictate that other parties, such as a court- 
appointed receiver or a self-regulatory organization, 
examine a broker-dealer’s records. The Commission 
considers it appropriate, however, that SIPC trustees 
and other interested parties be Commission designees 
rather than named parties in the rule. In that regard, 
the Commission notes that the examining authority for 
a broker-dealer and a trustee appointed for a broker- 
dealer and a trustee appointed for a broker-dealer 
pursuant to the Securities Investor Protection Act of 
1970 shall be, with regard to such broker-dealer, 
designees of the Commission for purposes of section 
240.17a-4(i). 


Statutory Basis, Competitive Considerations and 
Effective Date 


Pursuant to the Securities Exchange Act of 1934, 
particularly Sections 17(a) and 23(a) thereof, the 
Commission amends Section 240.17a-4 of Chapter I! of 
Title 17 of the Code of Federal Regulations in the 
manner set forth below, effective January 1, 1978. The 
Commission finds that no burden is imposed on 
competition by the adoption of this amendment. 


Text of the Amendment 


Section 240.17a-4 is amended by adding new paragraph 
(i) as follows: 


§240.17a-4 Records to be preserved by certain 
exchange members, brokers and dealers. 
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* * * * * 


(i) If the records required to be maintained and * 


preserved pursuant to the provisions of §§240.17a-3 
and 240.17a-4 are prepared or maintained by an outside 
service bureau, depository, bank which does not 
operate pursuant to §240.17a-3(b)(2), or other record- 
keeping service on behalf of the member, broker or 
dealer required to maintain and preserve such records, 
such outside entity shall file with the Commission a 
written undertaking in form acceptable to the Commis- 
sion, signed by a duly authorized person, to the effect 
that such records are the property of the member, 
broker or dealer required to maintain and preserve such 
records and will be surrendered promptly on request of 
the member, broker or dealer and including the 
following provision: 


With respect to any books and records maintained or 
preserved on behalf of [BD], the undersigned hereby 
undertakes to permit examination of such books and 
records at any time or from time to time during 
business hours by representatives or designees of the 
Securities and Exchange Commission, and to promptly 
furnish to said Commission or its designee true, 
correct, complete and current hard copy of any or all or 
any part of such books and records. 


Agreement with an outside entity shall not relieve such 
member, broker or dealer from the responsibility to 
prepare and maintain records as specified in this 
section or in Section 240.17a-3. 


[Sec. 14, Pub. L. 94-29, 89 Stat. 137 (15 U.S.C. 78q); 
Sec. 18, Pub. L. 94-29, 89 Stat. 155 (15 U.S.C. 78w)] 


By the Commission. 


George A. Fitzsimmons 
Secretary 


September 15, 1977 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13963/September 15, 1977 


In the Matter of 
THE DEPOSITORY TRUST COMPANY 


55 Water Street 
New York, New York 10041 























(SP-DTC-77-5) 


ORDER APPROVING RULE CHANGE SUBMITTED 
BY THE DEPOSITORY TRUST COMPANY RELATING 
TO CONVERTIBLE SECURITIES 


On June 27, 1977, The Depository Trust Company 
(‘‘DTC’’) submitted, pursuant to Rule 19b-4 under the 
Securities Exchange Act of 1934 (the ‘‘Act’’), a 
proposed rule change which would enable DTC 
participants to exercise conversion options on qualify- 
ing convertible debt securities and preferred stocks 
without withdrawing the securities from DTC. 


In accordance with Section 19(b) of the Act and Rule 
19b-4 thereunder, notice of the proposed rule change 
was published in the Federal Register (42 FR 35924, 
July 12, 1977), and the public was invited to comment 
thereon. Notice of the filing and an invitation for 
comments also appeared in Securities Exchange Act 
Release No. 34-13716, July 5, 1977. No letters of 
comment were received. ' 


In addition, by letter dated September 9, 1977, which 
has been incorporated in the proposed rule change and 
included in the public file, DTC made certain 
representations in connection with the submission. 


The Commission has reviewed the proposed rule 
change and finds that it is consistent with the 
requirements of the Act and the rules and regulations 
thereunder applicable to registered clearing agencies. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the proposed rule change 
contained in File No. SR-DTC-77-5 be, and hereby is, 
approved. 


For the Commission, by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








PUBLIC UTILITY HOLDING COMPANY 
ACT OF 1935 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20167/September 12, 1977 


In the Matter of 





‘One letter of comment received by DTC prior to filing 
was submitted with the filing and considered in the 
course of Commission review. 


GENERAL PUBLIC UTILITIES CORPORATION 
Parsippany, New Jersey 


(70-6033) 


ORDER AUTHORIZING ISSUE AND SALE OF 
COMMON STOCK PURSUANT TO EMPLOYEE 
STOCK OWNERSHIP PLAN AND GRANTING ExX- 
EMPTION FROM COMPETITIVE BIDDING 


General Public Utilities Corporation (‘‘GPU’’), a 
registered holding company, has filed an application- 
declaration, and an amendment thereto, with this 
Commission pursuant to Sections 6(a) and 7 of the 
Public Utility Holding Company Act of 1935 (‘‘Act’’) 
and Rule 50 (a)(5) promulgated thereunder regarding 
the following proposed transaction. 


GPU proposes to issue and sell from time to time 
through December 31, 1980, up to 2,000,000 shares of 
its authorized but unissued common stock pursuant to a 
GPU system companies (‘‘Employers’’) Employee 
Stock Ownership Plan (‘‘Plan’’) and related trust 
agreement (‘‘Trust’’). The proceeds of the sale will be 
used by GPU for additional investment in its 
subsidiaries, to reimburse it treasury for prior invest- 
ments in its subsidiaries, and/or to repay short-term 
indebtedness. 


The Plan provides that for each Plan year for which the 
Employers elect to take the additional 1% investment 
tax credit under Section 46(a)(2)(B)(i) of the Internal 
Revenue Code (‘‘Code’’), they shall contribute to the 
Trust an amount equal to the amount of the additional 
1% investment tax credit, but only to the extent that 
such contributions during the Plan year equal 
the full amount of the additional 1% investment tax 
credit, the Plan provides that for Plan years 
beginning on or after January 1, 1977, the 
Employers wili contribute an additional amount equal 
to the amount of the #%% investment tax credit under 
Section 46(a)(2)(B)(ii) of the Code, but only to the 
extent that such contributions are matched, on a dollar 
for dollar basis, by employee contributions under the 
Plan. All such contributions by the Employers must be 
made not later than 30 days following the due date 
(including any extensions of time) for the filing of 
GPU’s consolidated federal income tax return. 


All permanent employees of the Employers with one 
year of service will participate in the Plan. Employee 
contributions to the Plan will be completely voluntary, 
and will not be a condition of employment or of partici- 
pation in the allocation-of shares represented by the 
initial 1% additional tax credit. 


An eligible employee will permitted to contribute to the 
Plan any amount which he elects, up to 6% of his total 
compensation received during any Plan year. Such 
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employee contributions may be made not later than the 
due date (including any extensions of time) for the 
filing of GPU’s consolidated federal income tax return. 


All cash contributions to the Plan will be used by the 
trustee to purchase shares of GPU common stock from 
GPU. The trustee will be required to make purchases 
with Employer contributions not later than 30 days 
following the due date (including any extensions of 
time) for the filing of GPU’s federal income tax return, 
and to make purchases with employee contributions 
forthwith. The shares of GPU common stock held by the 
trustee will participate in GPU’s dividend reinvestment 
plan. 


Under the Plan, GPU common stock representing the 
basic 1% additional investment tax credit will be 
allocated to participants in proportion to their 
compensation, excluding any compensation exceeding 
$100,000. Amounts representing the further 2% 
investment tax credit contributed by the Employers will 
be allocated in an amount equal to the contributions 
made by each participant. If, however, total employee 
contributions for a Plan year exceed the amount of the 
additional %2% investment tax credit available to the 
Employers for that Plan year, then allocations will be 
made in proportion to the compensation of those 
employees who have made matching contributions. 
Thus, for example, if the amount of the 2% invest- 
ment tax credit available to the Employers during a 
Plan year is such as to match contributions by 
employees who contribute up to 3% of their 
compensation, but not above, there would be no 
allocation with respect to any employee contributions in 
excess of 3% of compensation. A participant who 
contributed more than 3% of his compensation would 
be permitted either to withdraw the shares purchased 
with the excess amount and with dividends on such 
shares, or to leave them deposited in the Plan without 
any additional matching contributions by the Employ- 
ers. The Plan further provides that all allocations of 
Employer contributions are subject to the overall 
contribution limitations imposed by Section 415 of the 
Code. 


The right of a participant to his allocated share of GPU 
common stock purchased under the Plan will be nonfor- 
feitable, but such shares may not be distributed prior to 
84 months after their allocation, except in cases of 
termination of employment, death, or disability. Each 
participant may direct the trustee as to the manner in 
which the shares of GPU common stock allocated to his 
account are to be voted and as to the exercise or sale of 
any rights to subscribe to additional shares of GPU 
common stock. Proceeds from the sale of such sub- 
scription rights will be invested in additional shares of 
GPU common stock for the benefit of the participant. 


For purposes of the Plan the fair market value of shares 
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of GPU common stock purchased with cash contributed 
will be determined by the average of the high and low 
sales prices of GPU common stock on the New York 
Stock Exchange-Composite Transactions listing on the 
date of purchase. 


Administration of the Plan will be vested in a Plan 
Administrator designated by the Employers; his duties 
will include administration and interpretation of the 
Plan, establishing and maintaining individual employee 
accounts and the making of allocations thereto and 
distributions therefrom. Under the Trust, the trustee 
will be vested with responsibility for investing contribu- 
tions made under the Plan in shares of GPU common 
stock and will have custody of the assets of the Trust. 


Adoption of the Plan and Trust will be subject to 
qualification of the Plan under the Tax Reduction Act of 
1975 and Section 401 (a) of the Code. The Plan and Trust 
will also be subject to all applicable provisions of the 
Employee Retirement Income Security Act of 1974. 


GPU requests an exemption from the competitive 
bidding requirements of Rule 50 under Rule 50(a)(5) for 
the proposed issuance and sale of common stock to the 
Plan. 


The fees and expenses io be incurred in connection with 
the proposed transaction are estimated at $60,000, 
including iegal fees of $30,000. No state commission 
and no federal commission, other than this Commis- 
sion, has jurisdiction over the proposed transaction. 


Due notice of the filing of said application-declaration 
has been given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 20120), and no 
hearing has been requested of or ordered by the 
Commisison. Upon the basis of the facts in the record, 
it is hereby found that the applicable standards of the 
Act and the rules thereunder are satisfied and that no 
adverse findings are necessary; and that it is 
appropriate in the public interest and in the interest of 
investors and consumers that said application-declara- 
tion, as amended, be granted and permitted to become 
effective: 


IT 1S ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said application- 
declaration, as amended, be, and it hereby is, granted 
and permitted to become effective forthwith, subject to 
the terms and conditions prescribed in Rule 24 promul- 
gated under the Act, except that certificates thereunder 
shall be filed quarterly. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20168/September 12, 1977 


In the Matter of 


NEW ENGLAND POWER COMPANY 
Westborough, Massachusetts 


THE CONNECTICUT LIGHT AND POWER COM- 
PANY 
Berlin, Connecticut 


THE HARTFORD ELECTRIC LIGHT COMPANY 
Wethersfield, Connecticut 


WESTERN MASSACHUSETTS ELECTRIC COM- 
PANY 
West Springfield, Massachusetts 


(70-6045) 


ORDER AUTHORIZING GUARANTY OF PAYMENT 
OF RETROSPECTIVE INSURANCE PREMIUMS 


New England Power Company (‘‘NEPCO’’), an electric 
utility subsidiary of New England Electric System, a 
registered holding company, and The Connecticut Light 
and Power Company (‘‘CL&P’’), The Hartford Electric 
Light Company (‘‘HELCO’’) and Western Massachus- 
setts Electric Company (‘‘“WEMCO’’), each of the last 
three named companies being an electric utility 
subsidiary of Northeast Utilities, a registered holding 
company, have filed a declaration with this Commission 
pursuant to Sections 12(b) and 12(f) of the Public Utility 
Holding Company Act of 1935 (‘‘Act’’) and Rule 45 
promuigated thereunder regarding the following 
proposed transaction. 


The declarants, together with other New England 
electric utilities, are sponsors and stockholders of four 
nuclear power generating companies in New England: 
Yankee Atomic Electric Company (‘‘Yankee Atomic’’), 
Connecticut Yankee Atomic Power Company (‘‘Con- 
necticut Yankee’’), Vermont Yankee Nuclear Power 
Corporation (‘‘Vermont Yankee’’) and Maine Yankee 
Atomic Power Company (‘‘Maine Yankee’’) (collective- 
ly the ‘‘Yankee Companies’’). The declarants and other 
sponsors have entered into power contracts with each of 
the Yankee Companies which obligate each sponsor to 
purchase its entitlement percentage of the output and 
capacity of the nuclear plant of each Yankee Company 
at a purchase price equal to the Yankee Company’s 
cost, including depreciation and a return on equity. The 
declarants’ respective percentages of common stock 
owned of and entitlements in each Yankee Company are 
as follows: 


Entitlement Percentage In 


Yankee Connecticut Vermont Maine 


Atomic Yankee Yankee Yankee 
NEPCO 30 15 20 20 
CL&P 15 25 6 8 
HELCO 9.5 9.5 3.5 4 
WMECO 7 9.5 2.5 3 


The ‘‘Indemnification and Limitation of Liability’ pro- 
visions (the ‘‘Price-Anderson Act’’) of the Atomic 
Energy Act of 1954 were added by amendment in 1957. 
The purpose of the Price-Anderson Act was to require 
certain nuclear licensees, including reactor operators to 
provide financial protection against public iability in the 
event of any nuclear incident and, since privately avail- 
able protection was limited to $60 million of nuclear 
liability insurance, to provide for additional indemnifi- 
cation by the then Atomic Energy Commission (now 
Nuclear Regulatory Commission (‘‘NRC’’)) in an 
amount up to $500 million. The Price-Anderson Act also 
established a limitation on the aggregate liability to the 
public equal to the sum of these two amounts, or $560 
million. The NRC charges each licensee an annual fee 
for providing this indemnification. In the intervening 
years the amount of insurance available from the 
private sector has gradually increased to $140 million, 
and the NRC indemnification has correspondingly de- 
creased because the $560 million limit of liability has 
remained fixed. 


In 1975 the Atomic Energy Act of 1954 was again 
amended to provide an additional layer of insurance 
protection from private sources (namely, an industry 
retrospective rating plan) which would be available to 
be applied toward satisfaction of public damage claims 
before resorting to the federally funded indemnifica- 
tion. This additional private sector protection is created 
by assessments of up to $5 million per operating plant 
per incident ($10 million maximum per year) and 
presently, with 61 operating nuclear plants, would 
amount to $305 million. This significantly reduces the 
amount of federal indemnity which might be needed, 
and the NRC indemnification fees are therefore being 
sharply reduced. 


This statutory requirement was implemented by NRC 
regulations of January 3, 1977, which require each 
licensee on and after August 1, 1977, to maintain 
financial protection in an amount equal to the sum of 
$140,000,000 and the amount available as secondary 
financial protection (in the form of private liability 
insurance available under an industry retrospective 
rating plan previding for deferred premium charges). 
In July, 1977, the NRC and two groups of insurance 
underwriters reached agreement on a draft form of 
Master Policy and Binders, setting forth the provisions 
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of such secondary insurance. The insurance program 
provides that if after a nuclear incident at any reactor 
the aggregate damage claims exceed the amount 
available under the $140 million of primary insurance 
coverage, then an assessment of up to $5,000,000 in 
retrospective premiums may be made against each 
nuclear power plant for each incident (up to a maximum 
of $10,000,000 per year) to create an addtional fund for 
meeting such damage claims, which fund would have to 
be exhausted before the federal indemnity were used. 
The insurance underwriters will administer that 
additional fund, process all claims, and guarantee up to 
an aggregate of $30,000,000 in retrospective premiums 
for licensees defaulting in the payment of their retro- 
spective premiums. The licensees will each pay an 
annual premium of $6,000 in connection with this 
guarantee. 


Since the Yankee Companies are_ single-purpose 
corporations with no significant assets other than their 
nuclear generating facilities, the insurance companies 
required that the Binders for each Yankee Company 
evidence not only the obligation of that Yankee 
Company to pay its retrospective premium but also the 
several undertakings of its sponsor companies to pay up 
to their respective entitlement percentages of that 
retrospective premium should the Yankee Company 
default. It is proposed that declarants’ guaranties of 
their respective shares of the Yankee Companies’ 
retrospective premiums be authorized. 


It is stated that the time constraints of the statutorily 
imposed August 1, 1977, deadline made it impossible to 
obtain Commission authorization for these undertak- 
ings of those sponsor companies to which the Act 
applies prior to that date, and that therefore declarants’ 
obligations under the Binders have been expressly 
made subject to obtaining necessary Commission 
approval. 


The fees and expenses to be incurred in connection with 
the proposed transaction are estimated at $2,000, 
exclusive of legal fees, as +o which the record is 
incomplete. No state commission and no federal 
commission, other than this Commission, has jurisdic- 
tion over the proposed transaction. 


Due notice of the filing of said declaration has. been 
given in the manner prescribed in Rule 23 promulgated 
under the Act (HCAR No. 20143), and no hearing has 
been requested of or ordered by the Commission. Upon 
the basis of the facts in the record, it is hereby found 
that the applicable standards of the Act and the rules 
thereunder are satisfied and that no adverse findings 
are necessary; and that it is appropriate in the public 
interest and in the interest of investors and consumers 
that said declaration be permitted to become effective: 


IT 1S ORDERED, pursuant to the applicable provisions 
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of the Act and rules thereunder, that said declaration 
be, and it hereby is, permitted to become effective 
forthwith, subject to the terms and conditions 
prescribed in Rule 24 promulgated under the Act, and 
subject further to the reservation of jurisdiction ordered 
below. 


IT iS FURTHER ORDERED that jurisdiction be, and it 
hereby is, reserved with respect to the legal fees 
incurred in connection with the proposed transaction. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20169/September 12, 1977 


In the Matter of 


CENTRAL POWER AND LIGHT COMPANY 
120 North Chaparral Street 
Corpus Christi, Texas 78403 


(70-6046) 


NOTICE OF PROPOSED AGREEMENTS WITH 
STATE AUTHORITY FOR CONSTRUCTION OF POL- 
LUTION CONTROL EQUIPMENT; REQUEST FOR 
EXCEPTION FROM COMPETITIVE BIDDING 


NOTICE IS HEREBY GIVEN that Central Power and 
Light Company (‘‘CP&L’’), an electric utility subsidiary 
of Central and South West Corporation, a registered 
holding company, has filed an application-declaration 
and an amendment thereto with this Commission 
pursuant to the Public Utility Holding Company Act of 
1935 (‘‘Act’’), designating Sections 6(a), 7, 9(a), 10 and 
12(d) of the Act and Rules 44(b)(3) and 50 promulgated 
thereunder as applicable to the proposed transaction. 
All interested persons are referred to the applica- 
tion-declaration, which is summarized below, for a 
complete statement of the proposed transaction. 


CP&L states that it has begun construction of its first 
coal-fired generating unit, Coleto Creek Unit No. 1 (the 
“‘Unit’’). The Unit is scheduled for completion in 
mid-1980, will have a rated capacity of 550 megawatts 
and is expected to cost approximately $249,746,000. 
CP&L states that in order to comply with applicable 
state and federal environmental control standards with 
respect to the Unit, it is necessary to construct, as part 
of the Unit, certain facilities for the control or 























abatement of air and water pollution (‘‘Facilities’’). 
CP&L proposes to enter into two Installment Sale 
Agreements (‘‘Agreements’’) with the Guadalupe- 
Branco River Authority (‘‘Authority’’), an instrument- 
ality of the State of Texas, pursuant to which the 
Authority would undertake the financing of the 
Facilities. The Agreements provide that CP&L will 
transfer to the Authority its interest in the Facilities and 
that the Authority will own the Facilities during the 
period of construction. CP&L states that, as agent for 
the authority, it will provide for the completion of the 
Facilities and will be reimbursed by the Authority for 
the costs incurred. Title to the Facilities will be 
reconveyed to CP&L, pursuant to the Agreements, 
upon completion of construction. 


CP&L states that the acquisition and construction of the 
Facilities will be financed through the issuance by the 
Authority of up to $39,000,000 of its Pollution Control 
Revenue Bonds, 1977 Series and of up to $1,000,000 of 
its Pollution Control Revenue Bonds, 1977 Series A 
(collectively, the ‘‘Bonds’’). The 1977 Series A Bonds 
will be issued under provisions of the Internal Revenue 
Code for so-called ‘‘small issues’’ of industrial develop- 
ment revenue bonds and the proceeds thereof will go to 
finance items that might not qualify under the Code as 
pollution control facilities. Each issue of the Bonds will 
be sold pursuant to a separate Bond Purchase 
Agreement and will be issued pursuant to a separate 
Trust Indenture entered into concurrently with a 
separate Installment Sale Agreement between CP&L 
and the Authority. The corporate trustee (‘‘Trustee’’) 
will be selected in consultation with CP&L. The 1977 
Series A Bonds will be secured by alien on the facilities 
financed thereby subordinate to the lien of CP&L’s first 
mortgage indenture. In all other respects the terms of 
each issue and of the corresponding documents for each 
issue will be substantially the same. 


The Bonds will be dated on or about the first day of the 
month in which they are issued (presently scheduled for 
November 1977). They will bear interest semi-annually 
and will mature at a date or dates not more than 30 
years from their date of issuance, with the exact date or 
dates of maturity to be determined at the time of 
pricing. 


All of the Bonds, or such portion of the Bonds maturing 
more than 10 years after the date of issuance, will be 
redeemable in whole or any date or, in part, on any 
interest payment date on or after a date to be 10 years 
from the date of issuance, at CP&L’s option, at 
redemption prices (plus accrued interest) beginning at 
103.0% of principal amount and declining by 0.5% 
each year thereafter to par for redemption on or after a 
date 16 years from the date of issuance. The Bonds will 
be redeemable at any time in whole, at CP&L’s option, 
at par value plus accrued interest upon the occurance of 
various extraordinary events specified in the Agree- 


ments and the Indentures and will be subject to 
mandatory redemption at par plus accrued interest if 
the agreement becomes void, unenforceable or 
impossible of performance. All or a portion of the 
Bonds maturing more than ten years after the date of 
issuance will be subject to mandatory redemption in 
satisfaction of sinking fund provisions under the Inden- 
tures. The sinking fund provisions will be designed to 
retire in less than 30 years at least 25% principal 
amount of the Bonds. CP&L states that its Bond 
counsel is prepared to render its legal opinion that 
interest on the Bonds will be free from federal taxation 
and that, while it is not possible to ascertain in advance 
the interest rate which may be obtained in connection 
with the issuance of the Bonds, similar tax-exempt 
bonds generally carry an annual interest rate which is 
significantly lower than that of comparable taxable 
bonds. 


The proceeds from the sale of the Bonds will (except as 
otherwise required under the Indenture) be placed in 
Escrow Funds created under the Indentures and will be 
disbursed to reimburse CP&L for (i) the cost of 
acquisition and construction of the Facility; (ii) the 
Trustee’s expenses, and (iii) the Authority’s Bond-re- 
lated administrative and overhead costs. CP&L states 
that in the event that amounts in the Escrow Funds are 
insufficient to cover such disbursements, it is obligated 
under the Agreement to complete construction of the 
Facilities at its own expense. 


The Agreements contains an unsecured commitment by 
CP&L to pay to the Trustee(s) on behalf of the 
Authority, in payment of the purchase price for the 
Facilities, amounts sufficient to enable the Authority to 
service the Bonds, such amounts to be held under the 
Indentures in Debt Service Funds. 


It is contemplated that the Bonds will be sold by the 
Authority pursuant to arrangements between it and 
Blyth Eastman Dillon & Co., Incorporated and E.F. 
Hutton & Company, Inc., as underwriters. Although 
CP&L will not be a party to the underwriting arrange- 
ments for the bonds, the Bond Purchase Agreements 
are subject to its approval. 


CP&L requests that the Agreements and the Bond 
Purchase Agreements be excepted from the competi- 
tive bidding requirements of Rule 50 pursuant to 
subsection (a)(5) of said rule. 


It is stated that fees and expenses to be incurred by 
CP&L in connection with the proposed transaction will 
be supplied by amendment. It is stated that no state 
commission and no federal commission, other than this 
Commission, has jurisdiction over the proposed 
transaction. 
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NOTICE IS FURTHER GIVEN that any interested 
person may, not later than October 4, 1977, request in 
writing that a hearing be held on such matter, stating 
the nature of his interest, the reasons for such request, 
and the issues of fact or law raised by said 
application-declaration, as amended, which he desires 
to controvert; or he may request that he be notified if 
the Commission should order a hearing thereon. Any 
such request should be addressed: Secretary, Securi- 
ties and Exchange Commission, Washington, D.C. 
20549. A copy of such request should be served 
personally or by mail upon the applicant-declarant at the 
above-stated address, and proof of service (by affidavit 
or, in case of an attorney at law, by certificate) should 
be filed with the request. At any time after said date, 
the application-declaration, as amended, or as it may 
be further amended, may be granted and permitted to 
become effective as provided in Rule 23 of the General 
Rules and Regulations promulgated under the Act, or 
the Commission may grant exemption from such rules 
as provided in Rules 20(a) and 100 thereof or take such 
other action as it may deem appropriate. Persons who 
request a hearing or advice as to whether a hearing is 
ordered will receive any notices and orders issued in 
this matter, including the date of the hearing (if 
ordered) and any postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20170/September 13, 1977 


In the Matter of 


MONONGAHELA POWER COMPANY 
Fairmont, West Virginia 


THE POTOMAC EDISON COMPANY 
Hagerstown, Maryland 


WEST PENN POWER COMPANY 
Greensburg, Pennsylvania 


(70-5844) 
ORDER AUTHORIZING INCREASE IN AMOUNT OF 
SHORT-TERM NOTES TO BE ISSUED AND SOLD TO 


BANKS AND TO DEALERS IN COMMERCIAL 
PAPER 


Nonongahela Power Company (‘‘Monongahela’’), The 
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Potomac Edison Company and West Penn Power 
Company, all of which are electric utility subsidiary 
companies of Allegheny Power System, Inc., a 
registered holding company, have filed a post-effective 
amendment to an application previously filed with this 
Commission pursuant to Section 6(b) of the Public 
Utility Holding Company Act of 1935 (‘‘Act’’) and Rule 
50(a)(5) promulgated thereunder. 


On May 4, 1976 a release (HCAR No. 19510) was issued 
in this matter giving notice that Monongahela proposed 
to issue and sell through December 31, 1977, 
short-term notes to banks and to dealers in commercial 
paper in a maximum aggregate principal amount of 
$44,000,000 at any one time outstanding. On June 4, 
1976 an order (HCAR No. 19557) was issued 
authorizing Monongahela to issue the proposed 
short-term notes but limiting the maximum principal 
amount of such notes at any one time outstanding to 
$40,000,000, jurisdiction being reserved to grant 
Monongahela further relief when applied for, in whole 
or in part. Jurisdiction was also reserved to grant West 
Penn Power Company further relief when applied for. 
On August 19, 1977 (HCAR No. 20144) such jurisdiction 
with respect to the amount of notes to be issued by 
Monongahela was released and Monongahela was 
authorized to issue up to $44,000,000 principal amount 
of such notes at any one time outstanding. As of July 
31, 1977, Monongahela had no short-term debt out- 
standing, but the Public Service Commission of West 
Virginia has ordered Monongahela to refund to its 
customers approximately $53,000,000 plus interest 
which was collected between June 1975 and April 1977. 
As a result, Monongahela estimates that it will be 
required to issue short-term debt of approximately 
$46,000,000. 


Therefore, Monongahela proposes to issue and sell 
through December 31, 1977, short term notes to banks 
and to dealers in commercial paper in a maximum 
aggregate principal amount of $46,000,000 at any one 
time outstanding. The notes and commercial paper will 
be issued and renewed from time to time as funds may 
be required prior to December 31, 1977, provided that 
no such notes or commercial paper will mature after 
April 1, 1978. 


Seven designated commercial banks have made avail- 
able to Monongahela varying lines of credit aggre- 
gating $125,000,000, provided that borrowings will at 
no time exceed the total amount authorized by this 
Commission. It is stated that the unsecured promissory 
notes, to be issued to the banks as evidence of such 
borrowings, will mature not more than 270 days after 
issuance or renewal, will be prepayable at any time 
without premium or penalty, and will bear interest at a 
rate not exceeding the prime rate of each lending bank 
in effect at the date of the borrowing. It is anticipated 
that the banks will require compensating balances at 
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levels generally approximating 10% of the line of credit 
plus 10% of the amount of notes outstanding; thus, if 
balances were maintained solely to fulfill compensating 
balance requirements for borrowings, the effective 
interest cost to each applicant, assuming a prime rate of 
7%, would be approximately 8.75%. 


Monongahela proposes to issue and sell commercial 
paper, in the form of promissory notes in denomina- 
tions of not less than $50,000, nor more than 
$5,000,000, to commercial paper dealers at a discount 
not in excess of the discount rate per annum prevailing 
at the time of issuance for commercial paper of 
comparable quality and of like maturity sold to 
commercial paper dealers. It is stated that the commer- 
cial paper notes will be of varying maturities, with no 
maturity more than 270 days after the date of issue, and 
that they will not be prepayable. Monongahela further 
states that it may issue the commercial paper nots if the 
interest cost thereof is equal to or less than the effective 
interest cost at which funds could be borrowed from the 
seven commercial banks with which it has lines of credit 
or if it cannot at that time borrow the same amount for 
the same period of time from such banks. It is expected 
that the commercial paper dealers will reoffer the 
commercial paper notes to not more than 200 of their 
customers, identified and designated in a non-public 
list prepared in advance by the dealers, at a discount 
rate of 1/8 of 1% per annum less than the discount rate 
to Monongahela. It is expected that the dealers’ 
customers will hold the commercial paper notes to 
maturity; but, if any such customers wish to resell prior 
to maturity, their dealers will repurchase the notes 
pursuant to a verbal repurchase agreement and will 
reoffer them to other customers on their non-public 
lists. 


The proposed issue and sale of commercial paper is 
excepted from the competitive bidding requirements of 
Rule 50 by reason of paragraph (a)(5) thereof. 


It is stated that no state commission and no federal 
commission, other than this Commission, has jurisdic- 
tion over the proposed transaction. 


Due notice of the filing of said application has been 
given in the manner prescribed in Rule 23 promulgated 
under the Act (HCAR No. 20144), and no hearing has 
been requested of or ordered by the Commission. Upon 
the basis of the facts in the record, it is hereby found 
that the applicable standards of the Act and the rules 
thereunder are satisfied and that no adverse findings 
are necessary; and that it is appropriate in the public 
interest and in the interest of investors and consumers 
that said application, as amended, be granted effective: 


IT IS ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said application, 
as amended, be, and it hereby is, granted effective 


forthwith, subject to the terms and conditions 
prescribed in Rule 24 promulgated under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20171/September 14, 1977 


In the Matter of 


CENTRAL POWER AND LIGHT COMPANY 
Corpus Christi, Texas 78403 


(70-6043) 


ORDER AUTHORIZING PROPOSED ISSUE AND 
SALE OF FIRST MORTGAGE BONDS AT COMPETI- 
TIVE BIDDING 


Central Power and Light Company (‘‘CP&L’’), an 
electric utility subsidiary of Central and South West 
Corporation, a registered holding company, has filed a 
declaration and amendments thereto with this Commis- 
sion pursuant to Sections 6(a) and 7 of the Public Utility 
Holding Company Act of 1935 (‘‘Act’’) and Rule 50 
promulgated thereunder regarding the following 
proposed transaction. 


CP&L proposes to issue and sell, pursuant to the 
competitive bidding requirements of Rule 50 under the 
Act, $75,000,000 principal amount of its First Mortgage 
Bonds, Series O, to be dated October 1, 1977 and to 
mature October 1, 2007 (‘‘Bonds’’). 


The annual interest rate and the redemption prices of 
the Bonds, and the price to be paid to CP&L therefor 
(which will not be less than 99% nor more than 
102.75%), will be determined through competitive 
bidding. The Bonds will have refunding protection 
until October 1, 1982. 


The Bonds will be issued under and secured by the 
CP&L Indenture, dated November 1, 1943, under which 
The First National Bank of Chicago and R.R. Manches- 
ter are Trustees, as previously amended (‘‘Inden- 
ture’), and to be further amended by a proposed 
supplemental indenture to be dated October 1, 1977 
(‘‘Supplemental Indenture’’). 


The Supplemental Indenture amends various computa- 
tions under the Indenture. The first of these amend- 
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ments deletes the requirement that there be deducted, 
in computing net earnings for the purpose of deter- 
mining the ability of CP&L to issue additional bonds, an 
amount aggregating not less than 15% of gross 
operating revenues on account of ‘‘maintenance and 
repairs and as charges or provisions for depreciation, 
retirements, renewals and replacements, and/or 
amortization’’ and replaces it with a requirement that 
there be deducted ‘‘as charges or provisions for 
depreciation, retirements, renewals and replacements 
and/or amortization’’ amounts aggregating a ‘‘requir- 
ed percentage’’ of CP&L’s depreciabie bondable 
property. The required percentage will presently be set 
at 3.2% of the arithmetical average of the amount of its 
depreciable bondable property during the calendar 
period. The amended provision would allow adoption of 
a different percentage by Commission order, issued 
after notice and opportunity for hearing, if the 
Commission finds that 3.2% is no longer appropriate. 


The second Indenture computation which is to be 
amended is that relating to the satisfaction of the 
renewal fund convenant. The Supplemental Indenture 
deletes the equivalent 15% revenue based maintenance 
deduction and leaves the depreciable property based 
deduction increased to 3.2% from its present 2%4%. 


The Supplemental Indenture also makes a related 
change from the pattern of previous supplemental 
indentures with respect to the limitation on dividends 
on common stock. The Supplemental Indenture 
provides that in the computation of available retained 
earnings in future periods while the Bonds are 
outstanding there be deducted an annual provision for 
depreciation at least equal to the ‘‘required percent- 
age’’ of average depreciable property, rather than, as 
in the case of supplemental indentures respecting 
previous series of bonds, the greater of such amount or 
15% of operating revenues after deducting costs of 
purchased power. 


CP&L states that inasmuch as the Indenture lacks 
bondholder consent provisions with respect to series 
created prior to June 1, 1974, the amendments on 
earnings coverage and renewal fund computations 
could probably not be made effective until June 1, 2004. 


The proceeds to be derived from the sale of the Bonds 
(exclusive of accrued interest and after deducting 
expenses of issue) will be used toward future construc- 
tion and fuel exploration and development expendi- 
tures and to repay short-term borrowings incurred or 
expected to be incurred to finance construction expen- 
ditures. Approximately $38,000,000 of short-term 
borrowings are expected to be outstanding as of 
October 6, 1977, the planned date of issuance of the 
Bonds. CP&L covenants that no funds generated from 
the Bonds nor any of the borrowings retired thereby 
will be or have been utilized to pay the cost of facilities 
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which would not be needed to provide service to its 
customers if it were not part of the Central and South 
West System. CP&L further agrees that no expendi- 
tures will be made by it for the construction or acquisi- 
tion of any facility not so needed prior to the time all 
funds covered by this Declaration have been expended. 
CP&L assumes that, for the purposes of the foregoing 
representation, none of the facilities, construction or 
acquisition of which would be part of any proposal 
forming the subject of the proceedings in Central and 
South West Corporation, et al. (Admin. Proc. File No. 
3-4591), would be needed to provide service to custo- 
mers of CP&L if it were not part of the Central and 
South West System. 


The construction and fuel exploration and development 
expenditures of CP&L for the years 1977 through 1979 
are estimated at $223,667,000, $254,699,000 and 
$215,771,000 respectively. Approximately $68,554,000 
of the 1977 estimated total had been expended as of 
June 30, 1977. 


No state commission and no federal commission, other 
than this Commission, has jurisdiction over the 
proposed transaction. Fees and expenses of counsel to 
the successful bidders are estimated at $18,500 and will 
be paid by the successful bidders. 


Due notice of the filing of said declaration has been 
given in the manner prescribed in Rule 23 promulgated 
under the Act (HCAR No. 20140), and no hzaring has 
been requested of or ordered by the Commission. Upon 
the basis of the facts in the record, it is hereby found 
that the applicable standards of the Act and the rules 
thereunder are satisfied and that no adverse findings 
are necessary; and that it is appropriate in the public 
interest and in the interest of investors and consumers 
that the declaration, as amended, be permitted to 
become effective: 


IT 1S ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said declaration, 
as amended, be, and it hereby is, permitted to become 
effective forthwith, subject to the terms and conditions 
prescribed in Rules 24 and 50 promulgated under the 
Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20172/September 14, 1977 


In the Matter of 


EASTERN UTILITIES ASSOCIATES 
P.O. Box 2333 
Boston, Massachusetts 02107 


(70-6050) 


NOTICE OF PROPOSED ISSUE AND SALE OF 
COMMON STOCK PURSUANT TO EMPLOYEE 
STOCK OWNERSHIP PLAN AND REQUEST FOR 
EXEMPTION FROM COMPETITIVE BIDDING 


NOTICE IS HEREBY GIVEN that Eastern Utilities 
Associates (‘‘EUA’’), a registered holding company, 
has filed an application-declaration ‘with this Commis- 
sion pursuant to the Public Utility Holding Company 
Act of 1935 (‘‘Act’’), designating Sections 6(a), 7, 12(f) 
and 12(g) of the Act and Rules 43(a) and 50(a)(5) 
promulgated thereunder as applicable to the foilowing 
proposed transaction. All interested persons are 
referred to the application-declaration, which is 
summarized below, for a complete statement of the 
proposed transaction. 


EUA proposes to issue and sell from time to time 
through December 31, 1980, up to 150,000 shares of its 
authorized but unissued common stock pursuant to an 
EUA systems companies (‘‘Employers’’) Employee 
Stock Ownership Plan (‘‘Plan’’) and related trust 
agreement (‘‘Trust’’). 


The Plan provides that for each year the Employers will 
contribute to the Trust, in cash or in authorized but 
unissued EUA common shares, an amount equal to the 
additional one percent investment tax credit allowed for 
the Plan year under Section 46(a)(2)(B)(i) of the Internal 
Revenue Code (‘‘Code’’). In addition, if an appropriate 
election is made on the consolidated federal income tax 
return and to the extent matched by participant contri- 
butions, the Employers will contribute to the Trust, in 
cash or in authorized but unissued EVA common 
shares, an amount not in excess of an additional 
one-half percent investment tax credit under Section 
46(a)(2)(B)(ii) of the Code. The value of the common 
shares contributed by the Employers will be equal to 
the average of the closing prices of EUA common 
shares on the New York Stock Exchange-Composite 
Transactions listing for the twenty consecutive trading 
days immediately preceding the date on which the 
corresponding tax credit is claimed. Cash contributions 
shall be used to purchase EUA common shares on the 
market on or before thirty days after the due date for 
the filing of EUA’s federal income tax return. 


All employees with at least one year of service and who 


have attained the age of majority will participate in the 
Plan. Under the Plan, EUA common stock representing 
the basic one percent additional investment tax credit 
will be allocated to participants in proportion to their 
compensation, excluding any compensation exceeding 
$100,000. Employee contributions to the Plan will be 
entirely voluntary. Participants desiring to make 
contributions shall make an irrevocable pledge prior to 
the end of the year to which the contributions relate 
indicating the amount, expressed as a percentage of 
compensation, to be contributed. Contributions shall 
then be deducted from the participant’s salary during 
the first six months of the next calendar year. 


As required under the Code, the total amount allocated 
to any participant’s account under the Plan and any 
other defined contribution plan maintained by the 
Employers is limited. The annual addition (meaning the 
sum of Employer contributions plus the lesser of the 
amount of the employee contributions in excess of 6 
percent of his compensation or one-half of the employee 
contributions) to a participant’s account cannot exceed 
the lesser of (1) $25,000 (with future adjustments to 
reflect rises in the cost of living) or (2) 25% of his 
compensation. The dollar limitation above shall 
increase to up to twice such limitation, by the amount of 
the Employer’s total contribution in any year in which 
no more than one-third of such total contribution is 
allocated to officers, certain highly-paid employees and 
shareholders who have 10% or more of the total voting 
power or value of all classes of EUA shares 
(disregarding shares held under the Plan). Any alloca- 
tion to a participant in excess of the foregoing limitation 
shall be eliminated by the following procedure: (1) all or 
part of the participant’s contribution and an equal 
amount of the Employers’ matching contribution shall 
be returned to the participant and the Employers, 
respectively; (2) any excess of the Employers’ 
remainirg contribution shall be allocated to other 
participants until all have been allocated the maximum; 
and (3) any remaining excess shall be held in a 
suspense account and credited against the Employer 
contributions due for succeeding years. 


All allocations of shares or cash contributed by the 
Employers will vest immediately in the participants. 
Under the Plan a separate account for each participant 
will be established. Distribution of a participant’s 
account will be made within sixty days of the calendar 
month in which he terminates his employment. Distri- 
bution will normally be deferred until a participant’s 
retirement unless he makes a one-time election to have 
the amount available from contributions for any year 
distributed as soon as the Code permits distribution. 
Distribution will be made in shares of EUA common 
stock, with cash being paid for the value of any 
fractional share, to the participant (or, in the event of 
his death, to the beneficiary designated by him). 
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A Trust will be established to receive contributions and 
hold and purchase EUA shares. Any cash dividends 
received shall first be used to pay the costs and 
expenses of the Plan, and the balance shall be 
reinvested in EUA common shares. In the event that 
cash dividends are insufficient to pay the costs and 
expenses of the Plan, the deficiency will be paid by the 
Employers. Each participant may direct the trustee as 
to the manner in which the shares of EUA common 
stock allocated to his account are to be voted and as to 
the exercise or sale of any rights, warrants, or options 
which may be issued on such shares. In the absence of 
direction by the participant, the trustee may exercise 
(to the extent cash is available) or sell such rights, 
warrants or options, in its discretion. 


The general administration of the Plan will be placed in 
an Employee Share Ownership Committee (‘‘Commit- 
tee’’) of not less than three persons, who are to be 
designated by the Board of Trustees of EUA. The 
Committee will have the power to interpret and 
construe the Plan, to determine all questions of 
eligibility and the status and rights of participants and 
others, and to establish rules for the administration of 
the Plan. 


EUA reserves the right to amend, modify, suspend or 
terminate the Plan in whole or in part at any time. No 
amendment will be effective unless the Plan as so 
amended is for the exclusive benefit of the participants 
and their beneficiaries, and no amendment will deprive 
any participant of the shares allocated to his account, 
except that any amendments may be made which are 
necessary to meet the requirements of the Tax/ Reform 
Act of 1975 and the Code or the appropriate provisions 
of any subsequent revenue law. 


EUA requests an exemption from the competitive 
bidding requirements of Rule 50 under Rule 50(a)(5) for 
the proposed issuance and sale of common stock to the 
Plan. 


A statement of the fees and expenses to be incurred in 
connection with the proposed transaction will be filed 
by amendment. It is stated that no state commission 
and no federal commission, other than this Commis- 
sion, has jurisdiction over the proposed transaction. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than October 7, 1977, request in 
writing that a hearing be held on such matter, stating 
the nature of his interest, the reasons for such request, 
and the issues of fact or law raised by said applica- 
tion-declaration which he desires to controvert, or he 
may request that he be notified if the Commission 
should order a hearing thereon. Any such request 
Should be addressed: Secretary, Securities and 
Exchange Commission, Washington, DC 20549. A copy 
of such request should be served personally or by mail 
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upon the applicant-declarant at the above stated 
address and proof of service (by affidavit or, in case of 
an attorney at law, by certificate) should be filed with 
the request. At any time after said date, the applica- 
tion-declaration, as filed or as it may be amended, may 
be granted and permitted to become effective as 
provided in Rule 23 of the General Rules and Regula- 
tions promulgated under the Act, or the Commission 
may grant exemption from such rules as provided in 
Rules 20(a) and 100 thereof or take such other action as 
it may deem appropriate. Persons who request a 
hearing or advice as to whether a hearing is ordered 
will receive any notices and orders issued in this 
matter, including the date of the hearing (if ordered) 
and any postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20173/September 14, 1977 


In the Matter of 


NEW ENGLAND ELECTRIC SYSTEM 
Westborough, Massachusetts 


(70-6031) 


ORDER AUTHORIZING ISSUE AND SALE OF 
COMMON STOCK PURSUANT TO EMPLOYEES’ 
SHARE OWNERSHIP PLAN AND GRANTING EX- 
EMPTION FROM COMPETITIVE BIDDING 


New England Electric System (‘‘NEES’’), a registered 
holding company, has filed an application-declaration, 
and an amendment thereto, with this Commission 
pursuant to Sections 6(a) and 7 of the Public Utility 
Holding Company Act of 1935 (‘‘Act’’) and Rule 50 
(a)(5) promulgated thereunder regarding the following 
proposed transaction. 


NEES proposes to issue and sell from time to time 
through December 31, 1979, up to 300,000 shares of its 
authorized but unissued common stock, par value 
$1.00, through a NEES Companies Employees’ Share 
Ownership Plan (‘‘Plan’’). The proceeds of the sale will 
be used for investment in NEES’ subsidiaries, for 
payment of NEES’ indebtedness, or for general 
purposes. 


Each employee of NEES and its direct and indirect 








’ 


subsidiaries, Granite State Electric Company, Massa- 
chusetts Electric Company, Narragansett Electric 
Company, New England Energy Incorporated, New 
England Power Company and New England Power 
Service Company (‘‘Employers’’) who has completed at 
least one year of service as of January 1, 1976, will 
participate in the Plan as of that date. Each other 
employee will become a participant on the first day of 
the Plan year in which he completes one year of service. 
Participation in the Plan will terminate when employ- 
ment terminates. 


The Employers will contribute to a trust (‘‘Trust’’) in 
each year an amount equal to the additional one percent 
investment tax credit allowed for the Plan year under 
Section 46(a)(2)(B)(i) of the Internal Revenue Code 
(‘‘Code’’). In addition, if an appropriate election is 
made on the consolidated federal income tax return and 
to the extent matched by participant contributions, the 
Employers will contribute to the Trust in each Plan year 
commencing on or after January 1, 1977, an amount not 
in excess of an additional one-half of one percent 
investment tax credit under Section 46(a)(2)(B)(ii) of 
the Code. Contributions to the Turst by the Employers 
will be made for each Plan year on the due date (unless 
extended) for filing the consolidated federal income tax 
return for the corresponding tax year. The trustee, the 
First National Bank of Boston, will purchase common 
shares of NEES on or before the thirtieth day following 
the date of the contribution. In the case of Plan years 
beginning after December 31, 1976, if the full amount 
of the investment credit is not utilized for a Plan year 
because the credit is limited on the basis of the tax 
payable for the year, then that portion of the additional 
credit not so utilized shall be contributed to the Trust at 
the time when such portion is so utilized. 


Participants shall not be required to make contributions 
to the Trust. However, if elected by NEES on its 
consolidated federal income tax return, participants 
may, for Plan years commencing on or after January 1, 
1977, make contributions in an aggregate amount not in 
excess of an additional one-half of one percent invest- 
ment credit, which contributions will be matched in a 
like amount by the Employers. The.amount of the 
contributions to be made by a participant for a Plan 
year will be based on the ratio of his compensation for 
the Plan year to the total compensation of all 
participants making matching contributions. Partici- 
pant contributions shall be invested by the trustee in 
NEES common shares within thirty days of payment. 


The value of common shares purchased from NEES will 
be based on the average of the closing prices on the 
New York Stock Exchange-Composite Transactions 
listing for the twenty consecutive trading days 
immediately preceding the purchase date. The trustee 
will be required to purchase common shares directly 
from NEES unless the market value of a common share 


is less than 80% of book value, in which case NEES 
management will instruct the trustee whether to 
purchase shares from NEES or in the open market. 


A separate account for each participant, reflecting the 
number of common shares credited thereto, will be 
established and maintained by the trustee. If partici- 
pant contributions are made to the trust, two accounts 
shall be maintained for each participant, one for 
Employer contributions and the other for participant 
contributions. Contributions to the Trust by the 
Employers of an amount determined pursuant to 
Section 46(a)(2)(B)(i) of the Code, less an amount equal 
to the expenses of the Plan but not in excess of 
statutory limitations, shall be combined and allocated 
to the account of each participant based on the ratio of 
the participant’s compensation for the Plan year for 
which the contribution is made to the total compensa- 
tion of all participants for such Plan year. Contributions 
to the Trust by the Employers of an amount determined 
pursuant to Section 46(a)(2)(B)(ii) of the Code shall be 
combined and allocated to the contributions of each 
participant. 


Cash dividends received on commons hares held by the 
trustee, less an amount necessary to pay expenses of 
administering the Plan but not in excess of statutory 
limitations, will be invested by the trustee in common 
shares as soon as practicable. Common shares so 
purchased will be allocated to each participant’s 
account or accounts based on the ratio of the common 
shares in each account to the total common shares in all 
participant’s accounts. 


As soon as practicable after the end of each plan year, 
each participant will be furnished a statement showing 
the status of his account or accounts at the beginning 
and end of the Plan year, any changes in his account or 
accounts during the Plan year, and other information 
that may be pertinent. 


A participant’s account or accounts shall become distri- 
butable to him (or, in the event of his death, to the 
beneficiary designated by him) upon the termination of 
his employment. A participant may, subject to certain 
restrictions, prior to termination of employment apply 
for a distribution of a portion or all of the balance in his 
account or accounts, if such portion or balance has been 
allocated to his account or accounts for a period of at 
least eighty-four months beginning after the month in 
which the allocation was made. Distributions shall be 
made in whole common shares. Any fractional share 
allocated to a participant’s account shall be paid in 
cash. A participant shall at all times have a fully vested 
and nonforfeitable right to the common shares credited 
or creditable to his account or accounts. 


The Board of Directors of New England Power Service 
Company shall have the sole authority to appoint and 
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remove the trustee. The trustee shall have the sole 
responsibility for administration of the Trust and the 
management of Plan assets held under the Trust, as 
and to the extent set forth in the Trust. the trustee will 
accept and hold in the Trust contributions made by the 
Employers or participants pursuant to the Plan. A 
committee (‘‘ESOP Committee’’) shall be the named 
fiduciary, which shall have authority to control and 


manage the operation and administration of the Plan. 


Among other duties, the ESOP Committee will deliver 
or cause to be delivered to each participant proxy 
statements and other communications which are 
distributed to owners of NEES common shares. Each 
participant shall have the right to direct the trustee to 
exercise the voting rights with respect to all the whole 
and fractions of common shares allocated to his 
account. 


No amendment of the Plan may be made which will (1) 
deprive any participant or beneficiary of any part of an 
account existing on the date of such amendment; (2) 
result in the reversion to an Employer of any part of the 
funds contrary to the provisions of the Plan; or (3) 
increase the duties or liabilities of the trustee wthout its 
written consent. Any Employer, with the written 
consent or vote of the board of directors of each other 
Employer, may terminate the Plan at any time. 


NEES requests on exemption from the competitive 
bidding requirements of Rule 50 under Rule 50(a)(5) for 
the proposed issuance and sale of common stock to the 
Plan. 


The fees and expenses to be incurred in connection with 
the proposed sale of the common shares are estimated 
at $80,000 through 1979. Pursuant to Internal Revenue 
Service regulations, these fees and expenses will be 
paid from the Trust. No state commission and no 
federal commission, other than this Commisison has 
jurisdiction over the proposed transaction. 


Due notice of the filing of said application-declaration 
has been given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 20117), and no 
hearing has been requested of or ordered by the 
Commission. Upon the basis of the facts in the record, 
it is hereby found that the applicable standards of the 
Act and the rules thereunder are satisfied and that no 
adverse findings are necessary; and that it is 
appropriate in the public interest and in the interest of 
investors and consumers that said application-declara- 
tion, as amended, be granted and permitted to become 
effective: 


IT 1S ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said application- 
declaration, as amended, be, and it hereby is, granted 
and permitted to become effective forthwith, subject to 
the terms and conditions prescribed in Rule 24 
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promulgated under the Act, except that certificates 
thereunder shall be filed quarterly. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20174/September 15, 1977 


In the Matter of 


MIDDLE SOUTH UTILITIES, INC. 
225 Baronne Street 
New Orleans, Louisiana 70112 


MIDDLE SOUTH ENERGY, INC. 
225 Baronne Street 
New Orleans, Louisiana 70112 


(70-5933) 


NOTICE OF PROPOSAL BY SUBSIDIARY TO ISSUE 
COMMON STOCK TO PARENT HOLDING COM- 
PANY 


NOTICE IS HEREBY GIVEN that Middle South 
Utilities, Inc. (‘Middle South’’), a registered holding 
company, and its wholly owned subsidiary company, 
Middle South Energy, Inc. (‘‘MSEI’’), have filed a 
post-effective amendment to an application-declaration 
previously filed with this Commission pursuant to the 
Public Utility Holding Company Act of 1935 (‘‘Act’’), 
designating Sections 6(a), 7, 9(a), 10 and 12(f) of the 
Act and Rules 43 and 50(a)(3) promulgated thereunder 
as applicable to the proposed transaction. All interested 
persons are referred to the application-declaration, as 
amended, for a complete statement of the proposed 
transaction. 


By order dated December 30, 1976, in this matter 
(HCAR No. 19836), MSEI was authorized to issue and 
sell to Middle South from time to time through 
December 31, 1977, up to 75,000 shares of MSEI’s 
authorized but unissued no-par common stock at a price 
of $1,000 per share. As of September 1, 1977, MSEI 
had sold 34,000 of such shares to Middle South, leaving 
41,000 remaining shares authorized to be sold through 
December 31, 1977. 


MSEI now proposes that it be authorized to issue and 
sell to Middle South up to 4,000 additional shares of its 
no-par common stock at a price of $1,000 per share for 
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an aggregate cash purchase price of $4,000,000. MSEI 
will apply the proceeds of such sale to its costs incurred 
in the construction of the Grand Gulf Nuclear Electric 
Station project (‘‘Grand Gulf Project’), a two-unit 
nuclear plant having a projected aggregate capability of 
2,500 MW, presently under construciton near Vicks- 
burg, Mississippi. The contemplated sales of common 
stock will be made in increments to be determined by 
MSEI and Middle South. Such sales will be timed to 
coincide with MSEI’s uash needs, which are primarily 
determined by the nature and pace of construction on 
the Grand Gulf Project. 


To the extent that funds are required from external 
sources to acquire the common stock, Middle South will 
obtain such funds through the issuance and sale of its 
unsecured short term promissory notes issued under a 
revolving credit agreement dated as of June 30, 1977, 
with a group of banks headed by Manufacturers 
Hanover Trust Company, New York, New York as 
authorized by the Commission’s order of June 15, 1977 
(HCAR No. 20074). 


It is stated that no state commission and no federal 
commission, other than this Commission, has jurisdic- 
tion over the proposed transaction. It is also stated that 
the issuance and sale of common stock by MSEI is 
exempted from the competitive bidding requirements 
of Rule 50 by reason of subsection (a)(3) thereof. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than October 11, 1977, request in 
writing that a hearing be held on such matter, stating 
the nature of his interest, the reasons for such request, 
and the issues of fact or law raised by the filing which 
he desires to controvert; or he may request that he be 
notified if the Commission should order a hearing 
thereon. Any such request should be addressed: 
Secretary, Securities and Exchange Commission, 
Washington, D.C. 20549. A copy of such request should 
be served personally or by mail upon the applicants- 
declarants at the above-stated address, and proof of 
service (by affidavit or, in case of an attorney at law, by 
certificate) should be filed with the request. At any time 
after said date, the application-declaration, as amended 
or as it may be further amended, may be granted and 
permitted to become effective as provided in Rule 23 of 
the General Ruels and Regulations promulgated under 
the Act, or the Commission may grant exemption from 
such rules as provided in Rules 20(a) and 100 thereof or 
take such other action as it may deem appropriate. 
Persons who request a hearing or advice as to whether 
a hearing is ordered will receive any notices or orders 
issued in this matter, including the date of the hearing 
(if ordered) and any postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20175/September 15, 1977 


In the Matter of 


LOUISIANA POWER & LIGHT COMPANY 
142 Delaronde Street 
New Orleans, Louisiana 70174 


(70-6054) 


NOTICE OF PROPOSED ISSUANCE AND SALE OF 
PREFERRED STOCK AT COMPETITIVE BIDDING 


NOTICE IS HEREBY GIVEN that Louisiana Power & 
Light Company (‘‘LP&L’’), an electric utility subsidiary 
company of Middle South Utilities, Inc., a registered 
holding company, has filed a declaration with this 
Commission pursuant to the Public Utility Holding 
Company Act of 1935 (‘‘Act’’), designating Section 6(a) 
and 7 of the Act and rule 50 promulgated thereunder as 
applicable to the following proposed transaction. All 
interested persons are referred to the declaration, 
which is summarized below, for a complete statement 
of the proposed transaction. 


LP&L intends to establish, by appropriate corporate 
action, a new series of its Preferred Stock, Cumulative, 
$100 par value, which shall consist of 300,000 shares 
(‘‘Stock’’), and to issue and sell the Stock, subject to 
the competitive bidding requirements of Rule 50 under 
the Act. The dividend rate of the Stock (which will be a 
multiple of 1/25th of 1%) and the price to be paid to 
LP&L for the Stock (which will be not less than $100 nor 
more than $102.75 per share) will be determined by the 
competitive bidding. The terms of the Stock will include 
a prohibition until November 1, 1982, against refunding 
the Stock, directly or indirectly, with funds derived 
from the issuance of debt securities at a lower effective 
interest cost or from the issuance of other stock, which 
ranks prior to or on a parity with the Stock as to 
dividends or assets, at a lower effective dividend cost. 


LP&L will apply the net proceeds derived from the 
issuance and sale of the Stock to the payment in part of 
short-term borrowings estimated to total $65,000,000 at 
the time the sale proceeds are received, to the financing 
in part of the company’s construction program, and to 
other corporate purposes. 


Fees and expenses incident to the issuance and sale of 
the Stock total $115,000, including counsel fees of 
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$44,000 and auditors’ fees of $11,000. The fee of 
counsel for the underwriters is estimated at $15,000 
and is to be paid by the successful bidders. LP&L states 
that no State or Federal commission, other than this 
Commission, has jurisdiction over the proposed 
transaction. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than October 12, 1977, request in 
writing that a hearing be held on such matter, stating 
the nature of his interest, the reasons for such request, 
and the issues of fact or law raised by said declaration 
which he desires to controvert; or he may request that 
he be notified if the Commission should order a hearing 
thereon. Any such request should be addressed: 
Secretary, Securities and Exchange Commission, 
Washington, D.C. 20549. A copy of such request should 
be served personally or by mail upon the declarant at 
the above-stated address, and should be filed with the 
request. At any time after said date, the declaration, as 
filed or as it may be amended, may be permitted to 
become effective as provided in Rule 23 of the 
General rules and Regulations promulgated under the 
Act, or the Commission may grant exemption from such 
rules as provided in Rules 20(a) and 100 thereof or take 
such other action as it may deem appropriate. Persons 
who request a hearing or advice as to whether a hearing 
is ordered will receive any notices and orders issued in 
this matter, inlcuding the date of the hearing (if 
ordered) and any postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 9922/September 9, 1977 


In the Matter of 

MERRILL LYNCH BASIC VALUE FUND, INC. 
MERRILL LYNCH MUNICIPAL BOND FUND, INC. 
MERRILL LYNCH CAPITAL FUND, INC. 
MERRILL LYNCH READY ASSETS TRUST 

and 

MERRILLY LYNCH FUNDS DISTRIBUTOR, INC. 
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One Liberty Plaza 
165 Broadway 
New York, New York 10006 


(812-4140) 


ORDER GRANTING AN APPLICATION PURSUANT 
TO SECTION 6(c) OF THE ACT FOR AN EXEMPTION 
FROM SECTION 22(d) OF THE ACT AND PURSUANT 
TO SECTION 11(a) OF THE ACT TO PERMIT OFFERS 
OF EXCHANGE. 


Merrill Lynch Basic Value Fund, Inc. (‘‘Value Fund’’), 

Merrill Lynch Municipal Bond Fund, Inc., (‘‘Bond 

Fund’’), Merrill Lynch Capital Fund, Inc. (‘‘Capital 

Fund’’), and Merrill Lynch Ready Assets Trust 

(‘‘Trust’’), each of which is registered as an open-end, 

diversified, management investment company under 
the Investment Company Act of 1940 (the ‘‘Act’’) (such 

investment companies together with any management 

investment company organized subsequent to the date 
of the application for which Merrill Lynch Funds 
Distributor, Inc. acts as principal underwriter are 
referred to as the ‘‘Funds’’), and Merrill Lynch Funds. 
Distributor, Inc. (the ‘‘Distributor’’) (collectively 
referred to with the Funds as ‘‘Applicants’’) filed an 

application on May .25, 1977, and an amendment there 
to on July 25, 1977, for an order of the Commission (1) 
pursuant to Section 11(a) of the Act to permit offers to 
exchange shares of the Funds on a basis other than 

their relative net asset values, and (2) pursuant to 
Section 6(c) of the Act granting an exemption from 

Section 22(d) of the Act in connection with such 

exchanges. On July 29, 1977, a notice (Investment 
Company Act Release No. 9876) was issued of the filing 

of said application. The notice gave interested persons 
an opportunity to request a hearing and stated that an 
order disposing of the application would be issued as of 
course unless a hearing should be ordered. No request 
for a hearing has been filed and the Commission has 
not ordered a hearing. 


The matter has been considered and it is found that the 
granting of the application is appropriate in the public 
interest and consistent with the protection of investors 
and the purposes fairly intended by the policy and 
provisions of the Act. Accordingly, 


IT IS ORDERED, pursuant to Section 11(a) of the Act, 
that the proposed offers of exchange be approved. 


IT IS FURTHER ORDERED, pursuant to Seciton 6(c) of 
the Act, that the request for exemption from Section 
22(d) of the Act to the extent requested be, and hereby 
is, granted, effective forthwith. 


For the Commission, by the Division of Investment 
Management pursuant to delegated authority. 
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George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9923/September 9, 1977 


In the Matter of 


MAKOVER INVESTMENT COMPANY, INC. 
(formerly ‘‘Shirley of Atlanta, Inc.’’) 

3020 Nancy Creek Road, N.W. 

Atlanta, Georgia 30327 


(811-2744) 


NOTICE OF FILING OF APPLICATION PURSUANT 
TO SECTION 8(f) OF THE INVESTMENT COMPANY 
ACT OF 1940 FOR AN ORDER DECLARING THAT 
THE APPLICANT HAS CEASED TO BE AN INVEST- 
MENT COMPANY. 


NOTICE IS HEREBY GIVEN that Makover Investment 
Company, Inc. (‘‘Applicant’’) registered under the 
Investment Company Act of 1940 (‘‘Act’’) as -a 
closed-end, non-diversified management investment 
company, filed an application on August 9, 1977, 
pursuant to Section 8(f) of the Act, for an order of the 
Commission declaring that the Applicant has ceasedrto 
be an investment company as that term is defined in the 
Act. All interested persons are referred to the 
application on file with the Commission for a statement 
of the representations contained therein, which are 
summarized below. 


The Applicant, operating under the corporate name of 
Shirley of Atlanta, Inc., was incorporated under the 
laws of Georgia in January, 1961, and until recently was 
engaged in the business of styling, manufacture and 
sale of acomprehensive line of ladies’ and girls’ sports- 
wear. The application states that on May 2, 1977, 
substantially all of the assets of the Applicant were sold 
to Shirley of Atlanta Corporation for $6,600,548 in cash. 
The sale of the assets of the Applicant and certain other 
transactions incident thereto were approved by the 
Applicant’s shareholders at the Applicant’s annual 
meeting of shareholders held on April 19, 1977. Upon 
consummation of the sale of assets of the Applicant the 
proceeds of that sale were held in cash or invested in 
government treasury bills, bank certificates of deposit 
and similar short-term, prime commercial paper. On 
May 5, 1977, after having amended its Articles of 
Incorporation to change its name to Makover Invest- 
ment Company, Inc. and to change its business to that 
of an investment company, the Applicant filed a 
Notification of Registration on Form N-8A with the 


Commission, registering it as a closed-end, non-diver- 
sified management investment company under the Act. 
At that time, the Applicant had a total of 305 holders of 
record of its issued and outstanding shares of $1.00 par 
value common stock (‘‘Common Stock’’). 


On May 10, 1977, the Applicant commenced an offer to 
repurchase its outstanding Common Stock for $8.50 
cash per share. Through the close of business on 
August 5, 1977, purchases of the Common Stock 
effected pursuant to the offer to repurchase had 
reduced the number of record holders of the Common 
Stock to a total of 63 persons. Applicant represents that 
at the date of filing this application the outstanding 
securities (other than short-term paper) of the 
Applicant are beneficially owned by not more than 100 
persons. In addition, it is represented that as of that 
date, no ‘‘company’’, as such term is defined in the 
Act, owned of record or was known by the Applicant to 
own beneficially, ten percent or more of the 
outstanding voting securities of the Applicant. The 
application also states that the Applicant is not making 
and does not presently propose to make a public 
offering of its securities. 


On the basis of the above information the Applicant 
maintains that it is not presently an ‘‘investment 
company’”’ as that term is defined in the Act. 


Section 3(c)(1) of the Act provides, in pertinent part, 
that any issuer whose outstanding securities (other 
than short-term paper) are beneficially owned by not 
more than 100 persons and which is not making and 
does not presently propose to make a public offering of 
its securities is not an investment company within the 
meaning of the Act. 


Section 8(f) of the Act provides, in pertinent part, that 
whenever the Commission, on its own motion or upon 
application, finds that a registered investment company 
has ceased to be an investment company, it shall so 
declare by order, and upon the effectiveness of such 
order the registration of such company shall cease to be 
in effect. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than October 3, 1977, at 5:30 
p.m., submit to the Commission in writing a request for 
a hearing on the application accompanied by a 
statement as to the nature of his interest, the reason for 
such request, and the issues, if any, of fact or law 
proposed to be controverted, or he may request that he 
be notified if the Commission shall order a hearing 
thereon. Any such communication should be address- 
ed: Secretary, Sécurities and Exchange Commission, 
Washington, D.C. 20549. A copy of such request shall 
be served personally or by mail upon Applicant at the 
address stated above. Proof of such service (by 
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affidavit, or in the case of an attorney-at-law, by 
certificate) shall be filed contemporaneously with the 
request. As provided by Rule 0-5 of the rules and 
regulations promulgated under the Act, an order 
disposing of the application herein will be issued as of 
course following said date unless the Commission 
thereafter orders a hearing upon request or upon the 
Commission’s own motion. Persons who request a 
hearing or advice as to whether a hearing is ordered, 
will receive any notices and orders issued in this 
matter, including the date of the hearing (if ordered) 
and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9924/September 13, 1977 


Admin. Proc. File No. 3-5056 
In the Matter of 


AMERICAN BAKERIES COMPANY 
10 South Riverside Plaza 
Chicago, Illinois 


(812-3966) 
OPINION OF THE COMMISSION 


INVESTMENT COMPANY ACT EXEMPTION PRO- 
CEEDINGS 


Retroactive Exemptions 
Affiliated Persons of Registered Investment Companies 


Section 6[c] and 17[b] of the Investment Company Act 
Construed 


Where an industrial company had repurchased its own 
stock from an affiliated registered investment company 
in a transaction prohibited by Section 17(a)(2) of the 
Investment Company Act, where no prior application 
for an exemption under Section 17(b) of that Act had 
been made, held, industrial company’s application 
under Section 6(c) of the Act for a retroactive rather than 
a prospective exemption from Section 17(a)(2)’s 
ban granted because Section 17(b)’s standards had 
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been met and because the industrial company’s failure 
to make timely application under that section was inad- 
vertent. 


APPEARANCES: 


Milton H. Cohen, Stuart L. Goodman, and Allan 
Horwich, of Schiff Hardin & Waite, for American 
Bakeries Company. 


Robert A. Downing, of Sidley & Austin, for Mathers 
Fund, Inc. 


Gerald Osheroff, H. R. Hallock, Jr., and John W. 
Norton, for the Division of Investment Management of 
the Commission. 


An industrial company entered into a transaction with a 
registered investment company. The deal ran afoul of 
one of the Investment Company Act’s specific prohibi- 
tions. At the time, however, neither party realized that. 


The industrial company now seeks a retroactive exemp- 
tion from the statutory prohibition in question. Our 
Division of Investment Management supports the 
application. But the investment company opposes it. 


After an independent review of the record and after 
hearing argument, we have determined to grant the 
application. Our reasons for doing so are stated below. 


Mathers Fund, Inc., a registered investment company, 
took a substantial position in the common stock of the 
American Bakeries Company. The Fund’s purchases 
were made in the trading market. As a result, Fund 


wound up with more than 5% of Bakeries’ common 
stock. 


Some years thereafter, the Fund’s adviser decided to 
sell. The adviser thought that Bakeries itself might be a 
prospective buyer. So it approached Bakeries. 


Bakeries, which considered its stock undervalued, was 
interested. After arm’s-length negotiations, the adviser 
and Bakeries came to terms. The parties agree that 
those terms were fair and reasonable and that there 
was no overreaching by either side. 


Bakeries proved a better judge of its own prospects 
than the Fund’s adviser. Not long after the transaction 
was consummated, the price of Bakeries’ stock began 
to rise. That rise was protracted and substantial. Hence 
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the Fund had an obvious interest in rescinding the 
transaction. 


IV. 


Ground for rescission were at hand. The transaction ran 
afoul of the Investment Company Act because: 


(A) The Fund’s ownership of more than 5% _ of 
Bakeries’ common stock made Bakeries an ‘‘affiliated 
person’”’ of the Fund. 


(B) It is ‘‘unlawful for any affiliated person. ..of... 
a registered investment company ... knowingly to 
purcahse from such registered company any 
security or other property. . . 34 


(C) Though the Act expressly directs us to grant 
exemptions from the foregoing proscription,’ whenever 
“evidence establishes that the terms . . . are reason- 
able and fair and do not involve overreaching on the 
part of any person concerned’’* and that the proposed 
transaction is consistent with the policy of the invest- 
ment company or investment companies involved ° as 
well as with the Act’s general purposes°® this trans- 
action was consummated without any application for 
such an exemption having been made.’ 


(D) Finally, the Investment Company Act states that 
“‘Every contract made in violation of any provision of 
this title . . . shall be void.’’® 


V. 


After the Fund had sued in the courts for rescission,® 
Bakeries applied to us for a retroactive exemption from 
the statutory ban.'° Proceedings in the rescission action 
have been deferred. They await the outcome here."’ 


Vi. 


Bakeries makes its prayer for relief under Section 6(c) 
of the Investment Company Act. The exemptive power 
vested in us under that section is broad. The section 
reads: ; 


‘‘The Commission ... may ... exempt any person, 
security, or transaction ... from any provision or 
provisions of this title or of any rule or regulation 
thereunder, if an to the extent that such exemption is 

.'? in the public interest and consistent with the 
protection of investors and the purposes fairly intended 
by the policy and provisions of this title.’’ 


That these words empower us to grant retroactive 
exemptions in circumstances such as these is now well 
established. ~ Thirty-one years ago we pointed out that: 





"Section 2(a)(3)(B) of the Act defines “affiliated 
person’”’ of another person to include ‘‘any person 5 per 
centum or more of whose outstanding voting securities 
are directly or indirectly owned, controlled, or held with 
power to vote, by such other person.’’ 


2Section 17(a)(2). 


* Section 17(b) reads in pertinent part, “The Commis- 
sion shall [emphasis added] grant such application and 
issue such order of exemption... .” 


*Section 17(b)(1). 
*Section 17(b)(2). 
*Section 17(b)(3). 


“after consummation, proceedings under Section 17(b) 
were no longer possible. By its express terms, that 
section’s scope is limited to “proposed” transactions. It 
“cannot ... exempt an already consummated trans- 
action.” Hugh B. Baker, 24 S.E.C. 202, 205 (1946), 
hereinafter cited as “BAKER”. See also The Adams Ex- 
press Company, 18 S.E.C. 622 (1945). 


*Section 47(b). 


° Mathers Fund, Inc. v. American Bakeries Company, 
Civil Action No. 75-2716, N.D. Ill. 


The case cited in the preceding footnote was begun by 
the filing of the complaint on August 14, 1975. Bakeries 
filed the instant application in June of 1976. 


Bakeries’ motion to defer was unopposed by the 
Fund. 


"The deleted words are ‘‘necessary or appropriate.’’ 
The disjunctive is significant. The applicant need not 
show that the exemption he seeks is ‘‘necessary.’’ 
Appropriateness is sufficient. 


"SBAKER so held. See also The Great American Life 
Underwriters, Inc., 41 S.E.C..1 (1960), aff'd sub nom. 
Hennesey v. S.E.C., 293 F.2d 48 (C.A. 3, 1961); 
Keystone Custodian Funds, Inc., 21 S.E.C. 295 (1945); 
Lake Ontario Cement Limited, Securities Exchange Act 
Release No. 10168 (May 23, 1973), 1 SEC Docket No. 17, 
p: 5: 
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‘‘There is in Section 6(c) no requirement that we 
confine our exemptive power under that Section to 
transactions which are proposed to take place in the 
future. The fact that a transaction has already been 
consummated in good faith is no bar, therefore, to the 
exercise of our exemptive power under Section 6(c), if 
the exemption would otherwise be in the public interest 
and consistent with the protection of investors and with 
the policy and provisions of the Act. 


‘*To determine whether the requested exemption would 
be consistent with the policy and provisions of the Act 
we must turn to the standards set forth in Section 17(b) 
which presumably establish the policy of the Act in 
respect of affiliate transactions ... sought to be 
exempted . . . . These standards relate to whether the 
terms of the transaction ... are reasonable and fair 
and do not involve overreaching, and whether the 
transaction is consistent with the policy of the 
registered investment company involved and with the 
general purposes of the Act.’’* 


Vil. 


The fairness of the transaction is stipulated.'5 And no 
one suggests that the Fund contravened any of its 
policies when it sold its Bakeries shares. Thus there is 
but one question tendered for decision. Is the requested 
exemption consistent with the Investment Company 
Act’s underlying policies and fundamental purposes? 


Vill. 


The Fund sees an incompatibility between the relief for 
which Bakeries asks and the statutory objectives. Its 
brief argues that: 


“[T]he only excuse that Bakeries can offer for not 
having sought an exemption in advance is that it was 
unaware of its duties under the Act with regard to the 
transaction. The rule has long been that ignorance of 
the law cannot be used as an excuse for breach of legal 
duties. The legal system has known from the beginning 
that to allow ignorance of the law as a defense would 
only encourage such ignorance. This is especially true 
where a prophylactic statute is involved such as Section 
17 of the Act .... The fact that Bakeries and its 
counsel were unaware that the transaction was in 
contravention of the Act cannot justify the granting of a 
retroactive exemption.’’ 





“BAKER at 206. 


After looking into the history of the matter, our 
Enforcement Division saw no grounds for enforcement 
action. 
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Fund then maintains that Section 17 was ‘‘designed to 
make certain activities illegal irrespective of whether 
the violations are inadvertent, fair, or untainted by 
fraud or overreaching’’ and that: 


“‘The resulting prohibitions may sometimes seem 
harsh, but they are necessary if the prophylactic effect 
of the statute is to be preserved intact so that 
occurrences of actual incidences of abuse might be 
minimized.’’ 


IX. 


But it appears that the Fund’s adviser, who initiated 
the transaction, had at least as much opportunity as 
Bakeries did to consider the Investment Company Act’s 
impact on the situation. As our Division of Investment 
Management says of these contentions: ‘‘There would 
be a great irony in this case if the Adviser, the 
professional, is vindicated although it acted like an 
amateur, while Bakeries, the amateur, is punished for 
not having acted like a professional.’’'® We agree. 
Those who framed Section 17 of the Investment 
Company Act fashioned a shield against overreaching. 
Here the fund seeks to convert that shield into a sword 
that will avenge and extinguish what hindsight shows 
to have been its manager’s costly error of investment 
judgment.'? Nothing in the Act requires us to cooperate 
in that endeavor. And we refuse to do so. 


x. 
: P saat 18 
A retroactive exemption order will issue. 


By the Commission (Chairman WILLIAMS and 
Commissioners LOOMIS, EVANS and POLLACK). 


George A. Fitzsimmons 
Secretary 








"True, Bakeries was an affiliated person of the Fund. 
That is why the case is here. But the affiliation was 
wholly involuntary. As noted at the outset, the Fund had 
acquired its Bakeries holdings in the open market. 
Nothing in the record suggests that Bakeries and the 
Fund ever dealt with each other before the repurchase 
with which we are here concerned. 


“Over $2 million is at stake. 


"*We express no opinion as to the adequacy of the 
manner in which the companies involved,. their 
managers, and their lawyers discharged their duties. 
These matters are for another forum. 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 9924/September 13, 1977 


Admin. Proc. File No. 3-5056 
In the Matter of 


AMERICAN BAKERIES COMPANY 
10 South Riverside Plaza 
Chicago, Illinois 


(812-3966) 


ORDER OF RETROACTIVE EXEMPTION UNDER 
SECTION 6(c) OF THE INVESTMENT COMPANY 
ACT 


On the basis of the Commission’s opinion of even date 
herewith, it is, pursuant to Section 6(c) of the 
Investment Company Act, 


ORDERED that the transaction by which American 
Bakeries Company reacquired 178,200 shares of its 
common stock from Mathers Fund, Inc. in December of 
1974 be, and it hereby is, retroactively exempted from 
the provisions of Section 17(a)(2) of that Act. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9925/September 13, 1977 


In the Matter of 


SIGMA TAX-FREE INCOME FUND, INC. 
Greenville Center 

3801 Kennett Pike 

Wilmington, Delaware 19807 


(811-2724) 


ORDER PURSUANT TO SECTION 8(f) OF THE ACT 
DECLARING THAT APPLICANT HAS CEASED TO 
BE AN INVESTMENT COMPANY 


On August 12, 1977, a notice was issued (Investment 
Company Act Release No. 9890) of an application filed 
on May 26, 1977, and an amendment thereto on August 
4, 1977, by Sigma Tax-Free Income Fund, Inc. 
(‘‘Applicant’’), an open-end, diversified management 
investment company registered under the Investment 
Company Act of 1940 (‘‘Act’’), for an order of the 


Commission declaring that Applicant has ceased to be 
an investment company as defined in the Act. 


The notice gave interested persons an opportunity to 
request a hearing and stated that an order disposing of 
the application would be issued as of course unless 
a hearing should be ordered. No request for a hearing 
has been filed and the Commission has not ordered a 
hearing. 


The matter has been considered, and it is found that 
Applicant has ceased to be an investment company. 
Accordingly, 


IT IS ORDERED, pursuant to Section 8(f) of the Act, 
that the registration of Sigma Tax-Free Income Fund, 
Inc., under the Act shall forthwith cease to be in effect. 


For the Commission, by the ‘Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9926/September 13, 1977 


In the Matter of 


THE VARIABLE ANNUITY LIFE INSURANCE COM- 
PANY 


and 


SEPARATE ACCOUNT ONE OF THE VARIABLE 
ANNUITY LIFE INSURANCE COMPANY 

2777 Allen Parkway 

Houston, Texas 77019 


(812-3893) 


ORDER PURSUANT TO SECTION 6(c) OF THE ACT 
GRANTING EXEMPTION FROM THE PROVISIONS 
OF SECTIONS 22(e), 27(c)(1) AND 27(d) OF THE ACT 


The Variable Annuity Life Insurance Company 
(‘‘VALIC’’), a Texas stock life insurance company, and 
Separate Account One of VALIC (‘‘Separate Account 
One’’), a separate account of VALIC registered under 
the Investment Company Act of 1940 (‘‘Act’’) as an 
open-end diversified management investment company 
(hereinafter collectively referred to as ‘‘Applicants’’), 
filed an application on December 29, 1975, and an 
amendment thereto on July 1, 1977, pursuant to Section 
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6(c) of the Act for an order exempting Applicants from 
the provisions of Section 22(e), 27(c)(1) and 27(d) of the 
Act to the extent necessary to permit compliance by 
Applicants with certain provisions of the Education 
Code of the State of Texas. 


On August 3, 1977, the Commission issued a notice 
(Investment Company Act Release No. 9880) of the 
filing of the application. The notice gave interested 
persons an opportunity to request a hearing and stated 
that an order disposing of the application would be 
issued as of course unless a hearing should be ordered. 
No request for a hearing has been filed and the 
Commission has not ordered a hearing. 


The matter has been considered and it has been found 
that the granting of the application is appropriate in the 
public interest and consistent with the protection of 
investors and the purposes fairly intended by the policy 
and provisions of the Act. Accordingly, 


IT IS ORDERED, pursuant to Section 6(c) of the Act, 
that the application for exemption from the provisions 
of Sections 22(e), 27(c)(1) and 27(d) of the Act to the 
extent necessary to permit compliance with certain 
provisions of the Education Code of the State of Texas 
as it would apply to payments made on variable annuity 
contracts subsequent to the date of the requested 
order, be, and hereby is, granted, effective forthwith. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9927/September 13, 1977 


Administrative Proceeding File No. 3-5281 
In the Matter of 

THE VANGUARD GROUP, INC. 
WILLINGTON FUND, INC. 

WINDSOR FUND, INC. 

IVEST FUND, INC. 

WELLESLEY INCOME FUND, INC. 

W.L. MORGAN GROWTH FUND, INC. 
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EXETER FUND, INC. 

GEMINI FUND, INC. 

WESTMINSTER BOND FUND, INC. 
TRUSTEES’ EQUITY FUND, INC. 
EXPLORER FUND, INC. 

WHITEHALL MONEY MARKET TRUST 
QUALIFIED DIVIDEND PORTFOLIO, INC. 
QUALIFIED DIVIDEND PORTFOLIO Il, INC. 


and 


FIRST INDEX INVESTMENT TRUST 
P.O. Box 1100 
Valley Forge, Pennsylvania 19482 


(812-4094) 


NOTICE OF AND ORDER FOR HEARING AND 
ORDER OF TEMPORARY EXEMPTION ON APPLI- 
CATION, PURSUANT TO SECTION 17(b) OF THE 
ACT AND RULE 17d-1 THEREUNDER, TO PERMIT 
PROPOSED TRANSACTIONS AND, PURSUANT TO 
SECTION 6(c), EXEMPTING APPLICANTS FROM 
SECTIONS 2(a)(19), 2(a)(35) AND 22(c) OF THE ACT 
AND RULES 2a-4 AND 22c-1 THEREUNDER. 


On July 15, 1977, the Commission issued a notice 
(Investment Company Act Release No. 9850) of an 
application filed by Wellington Fund, Inc., Windsor 
Fund, Inc., lvest Fund, Inc., Wellesley Income Fund, 
Inc., W.L. Morgan Growth Fund, Inc., Exeter Fund, 
Inc., Gemini Fund, Inc., Westminster Bond Fund, Inc., 
Trustees’ Equity Fund, Inc., Explorer Fund, Inc., 
Whitehall Money Market Trust, Qualified Dividend 
Portfolio, Inc., Qualified Dividend Portfolio II, Inc., and 
First Index Investment Trust (collectively ‘‘Vanguard 
Funds’’), diversified management investment com- 
panies registered under the Investment Company Act 
of 1940 (“Act”), and The Vanguard Group, Inc. 
(‘‘Vanguard’’), a corporation which performs manage- 
ment and administrative functions for the Vanguard 
Funds (collectively ‘‘Applicants’’) for orders of 
functions for the Vanguard Funds (collectively ‘‘Appli- 
cants’’) for orders of the Commission allowing 
Applicants to internalize the distribution function of the 
Vanguard Funds by use of a wholly-owned subsidiary of 
the Vanguard Funds. 


Specificially, Applicants requested orders: pursuant to 
Rule 17d-1 under the Act, to permit them to effect 
certain proposed jcint transactions relating to the 
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establishment of a jointly owned distributor, Vanguard 
Marketing Corporation (‘‘Marketing’’), and the sharing 
of its costs; pursuant to Section 17(b) of the Act to 
exempt from the provisions of Section 17(a) the 
issuance by Vanguard, and the purchase by the 
Vanguard Funds, of Vanguard securities, and the 
periodic purchase and sale of Vanguard securities 
among the Vanguard Funds; and pursuant to Section 
6(c) of the Act, to exempt Applicants, to the extent 
necessary, from the provisions of Sections 2(a)(19), 
2(a)(35) and 22(c) of the Act and Rules 2a-4 and 22c-1 
thereunder. The notice, which is incorporated herein by 
reference, gave any interested person until August 9, 
1977, to file a request in writing for a hearing on the 
matter accompanied by a statement as to the nature of 
his interest, the reason for such request, and the issues 
of fact or law proposed to be controverted. 


On August 10, 1977, a request for a hearing dated 
August 8, 1977, was filed with the Commission by 
Joseph Silberman, who supplemented that request with 
a letter dated August 18, 1977. Mr. Silberman states 
that he is a shareholder of Wellington Fund, Inc., and 
he questions the fairness to existing shareholders of 
Wellington Fund, Inc., and to shareholders of the other 
Vanguard Funds, of the proposed internalization of the 
distribution of shares of the Vanguard Funds. Mr. 
Silberman asserts that granting the requested appro- 
vals and exemptions may not benefit any existing 
shareholder of the Vanguard Funds. 


Subsequent to Mr. Silberman’s request, the Commis- 
sion has received letters from several other sharehold- 
ers of Wellington Fund, Inc., urging the Commission to 
hold a hearing on the application. 


It appears to the Commission that it is appropriate in 
the public interest and in the interest of investors that a 
hearing be held with respect to said application. 
Accordingly, 


IT IS ORDERED, pursuant to Section 40(a) of the Act, 
that a hearing on the aforesaid application under the 
applicable provisions of the Act and the Rules of the 
Commission thereunder be held on October 17, 1977, at 
10:00 a.m., in Room 858 at the offices of the Securities 
and Exchange Commission, 500 North Capitol Street, 
N.W., Washington, D.C. 20549. 


Any person other than the Applicants desiring to be 
heard or otherwise wishing to participate in this 
proceeding is requested to file with the Secretary of the 
Commission, on or before October 6, 1977, his 
application pursuant to Rule 9(c) of the Commission’s 
rules of practice setting forth the nature and extent of 
his interest in the proceeding and any issues of law or 
fact which he desires to controvert or any additional 
issues which he deems raised by this Notice and Order 


or by such application. A copy of such request shall be 
served personally or by mail upon Applicants at the 
address noted above, and proof of such service (by 
affidavit or, in case of an attorney-at-law, by certificate) 
shall be filed contemporaneously with the request. 
Persons who file an application to participate or to be 
heard will receive notice of any adjournment of the 
hearing as well as other actions of the Commission 
involving the subject matter of this proceeding. 


IT IS FURTHER ORDERED that any officer or officers 
of the Commission designated by it for that purpose 
shall preside at said hearing. The officer so designated 
is hereby authorized to exercise all the powers granted 
to the Commission under Sections 41 and 42(b) of the 
Act and to an Administrative Law Judge under the 
Commission’s Rules of Practice. 


The Division of Investment Management has advised 
the Commission that it has made an examination of the 
application, the requests for hearing, and the 
comments on the application and that, upon the basis 
thereof, the following matters and questions are 
presented for consideration without prejudice to its 
specifying additional matters and questions upon 
further examination: 


1) whether the proposed internalization of the distribu- 
tion function of the Vanguard Funds is necessary or 
appropriate in the public interest and consistent with 
the protection of investors and the purposes fairly 
intended by the policy and provisions of the Act; 


2) whether the participation of each of the Vanguard 
Funds in the proposed internalization of the distribu- 
tion of their shares through the use of Marketing is 
consistent with the provisions, policies and purposes of 
the Act and whether such participation is on a basis 
different from or less advantageous than that of other 
participants; 


3) whether it is appropriate for expenses that may be 
incurred by Marketing in forming one or more new 
investment companies to be paid out of assets of any or 
all of the Vanguard Funds; 


4) whether it is appropriate for expenses incurred in 
distributing the shares of one fund in the Vanguard 
complex to be paid out of assets of any or all of the 
funds in the Vanguard complex; 


5) whether it is appropriate for the Vanguard Funds to 
internalize their distribution services without internal- 
izing their investment advisory services; 


6) whether it is appropriate for the Vanguard Funds to 


characterize themselves as ‘‘no-load’’, and whether 
any final order of the Commission granting the 
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requested exemptions should include conditions pro- 
hibiting such characterization or subjecting the 
Vanguard Funds to other disclosure requirements if 
such a phrase is used. 


IT 1S FURTHER ORDERED that at the aforesaid 
hearing attention should be given to the foregoing 
matters. 


IT IS FURTHER ORDERED that the Secretary of the 
Commission shall give notice of the aforesaid hearing 
by mailing a copy of this Notice and Order by certified 
mail to the Applicants and to Joseph Silberman, 
William F. Dyke, Yetta Emanuel, Mrs. H. Greenberg, 
M. Ray Levinson, Morris S. Miller, Robert Schibinger, 
Vera Schibinger, and Helmuth C.J. Werner; that notice 
to all other persons be given by publication of this 
Notice and Order in the Federal Register; that a copy of 
this Notice and Order shall be published in the ‘‘SEC 
Docket;’’ and that an announcement of the aforesaid 
hearing shall be included in the ‘‘SEC News Digest.’’ 


The Commission, having considered this matter, deems 
it appropriate, in view of the cost savings that 
Applicants have represented will inure to the benefit of 
the Vanguard Funds during the first year of operation 
of the Vanguard distribution proposal, to grant 
Applicants an interim and temporary order of 
exemption on the basis of the information contained in 
the application. Accordingly, 


IT IS FURTHER ORDERED, pursuant to Rule 17d-1, 
that the application to permit Applicants to consum- 
mate the proposed transactions whereby Vanguard will 
undertake the distribution of shares of the Vanguard 
Funds be, and hereby is, granted until the final 
determination of this application and any review 
thereof; provided that the Vanguard Funds’ annual 
marketing and promotional expenses will not exceed 
-10% of their average month-end assets over a calendar 
year, and provided that if the Commission adopts a rule 
which would permit greater expenditures, the Van- 
guard Funds may conform their expenditures to the 
provisions of such rule. Such temporary order shall be 
subject to and preempted prospectively by any 
Commission decision on the general subject of mutal 
fund distribution in the form of a rule, interpretive 
release, announcement or similar action of general 
applicability to registered investment companies which 
by its terms would preclude the operation of any or all 
aspects of their proposal. Notwithstanding this tempor- 
ary order, Applicants agree to conform their distribu- 
tion operations to the limitations contained in any such 
Commission decision; provided, however, that if such 
Commission decision is other than by means of a rule, 
and there has been no opportunity for public comment 
prior to such Commission decision, Applicants shall be 
90 days to conform their distribution operations. 
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IT IS FURTHER ORDERED, pursuant to Section 17(b) 
of the Act, that the proposed issuance by Vanguard, 
and the periodic purchase and sale among the 
Vanguard Funds, of Vanguard securities be, and 
hereby is, exempted from the provisions of Section 
17(a) of the Act until the final determination of this 
application and any review thereof. 


IT 1S FURTHER ORDERED, pursuant to Section 6(c) of 
the Act, that the application to exempt the directors of 
the Vanguard Funds from the definition of interested 
person contained in Section 2(a)(19) of the Act to the 
extent that such directors would be deemed to be 
interested persons of any of the Vanguard Funds or of 
Marketing solely by reason of the implementation of 
the proposed distribution arrangements be, and hereby 
is, granted until the final determination of this 
application and any review thereof. 


IT IS FURTHER ORDERED, pursuant to Section 6(c) of 
the Act, that the application to exempt, to the extent 
necessary, the proposed distribution arrangements 
from Sections 2(a)(35) and 22(c) of the Act and from 
Rules 2a-4 and 22c-1 thereunder be, and hereby is, 
granted until the final determination of this application 
and any review thereof. Such temporary order shall be 
subject to and preempted prospectively by any 
Commission decision on the general subject of mutual 
fund distribution in the form of a rule, interpretive 
release, announcement or similar action of general 
applicability to registered investment companies which 
by its terms would preclude the operation of any or all 
aspects of this proposal. Notwithstanding this tempor- 
ary order, Applicants agree to conform their distribu- 
tion operations to the limitations contained in any such 
Commission decision; provided, however, that if such 
Commission decision is other than by means of a rule, 
and there has been no opporunity for public comment 
prior to such Commission decision, Applicants shall 
have 90 days to conform their distribution operations. 


The foregoing orders of temporary exemption are also 
granted subject to the following conditions: 


(1) Upon implementation of Applicants’ proposal to: 
internalize distribution costs, none of the Vanguard 
Funds shall refer to itself as ‘‘no-load’’ until such time 
as the Commission issues a rule, interpretive release, 
or announcement, or takes similar action of general 
applicability to registered investment companies 
defining on what basis mutual funds bearing distribu- 
tion expenses out of fund assets may refer to 
themselves as ‘‘no-load’’; and 


(2) Vanguard and/or Marketing shall file annual 
reports, within 30 days after the close of each year, to 
the Commission commencing 12 months after the date 
the proposed distribution arrangements become effec- 

















tive. Such reports shall contain financial information 
setting forth the distribution expenses of a marketing 
and promotional nature incurred by the Vanguard 
Funds and Marketing during the year and their 
projected expenditures for the following year; such 
expenses and expenditures shall also be expressed as a 
percentage of the average month-end net assets of the 
Continuously Offered Funds over the past year and the 
estimated net assets of those Continuously Offered 
Funds for the following year respectively. With respect 
to annual reports to be filed after the report covering 
the first 12 months of actual operations, Vanguard may, 
with the written consent of the Director of the division 
of Investment Management, file such reports on a 
calendar year basis. Vanguard’s obligation to file 
reports pursuant to this condition shall terminate if and 
to the extent the Commission adopts a rule (or rules) or 
an interpretive release of general applicability to 
registered investment companies which by its terms 
would permit the Vanguard Funds:to engage in the 
financing of the distribution activities without a 
requirement for periodic reporting to the Commission. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9928/September 13, 1977 


In the Matter of 


E.I. du PONT de NEMOURS AND COMPANY 
1007 Market Street 
Wilmington, Delaware 19898 


(812-4139) 


ORDER PURSUANT TO SECTION 17(b) OF THE ACT 
GRANTING EXEMPTION FROM SECTION 17(a) OF 
THE ACT. 


E.1. du Pont de Nemours and Company (‘‘Applicant’’), 
a Delaware corporation, filed an application on May 25, 
1977, pursuant to Section 17(b) of the Investment 
Company Act of 1940 (‘‘Act’’), for an order exempting 
from the provisions of Section 17(a) of the Act 
Applicant’s proposed grant to Mitsui Fluorochemicals 
Company, Ltd. (‘‘Mitsui’’), a Japanese corporation, of 
an exclusive license, with the right to grant subli- 
censes, to certain patent rights and technical informa- 
tion. 


On August 17, 1977, a notice was issued (Investment 
Company Act Release No. 9895) of the filing of the 
application. The notice gave interested persons an 
opportunity to request a hearing and stated that an 
order disposing of the application would be issued as of 
course unless a hearing should be ordered. No request 
for a hearing has been filed, and the Commission has 
not ordered a hearing. 


The matter having been considered, it is found, on the 
basis of the information stated in the application, that 
the terms of the proposed transction are reasonable and 
fair and do not involve overreaching on the part of any 
person concerned and that the proposed transaction is 
consistent with the policies of Christiana Securities 
Company, a registered, non-diversified, closed-end, 
management investment company owning aproximate- 
ly 27.7% of the outstanding common stock of 
Applicant, and with the general purposes of the Act. 


IT 1S ORDERED, pursuant to Section 17(b) of the Act, 
that the proposed transaction be, and hereby is, 
exempted from the provisions of Section 17(a) of the 
Act. 


For the commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF1940 
Release No. 9929 / September 14, 1977 


In the Matter of 


CONSOLIDATED INVESTORS TRUST 
4601 Ponce de Leon Boulevard 
Coral Gables, Florida 33146 


(811-2426) 


ORDER PURSUANT TO SECTION 8(f) OF THE ACT 
DECLARING THAT APPLICANT HAS CEASED TO 
BE AN INVESTMENT COMPANY 


On August 8, 1977, a notice was issued (Investment 
Company Act Release No. 9881) of an application filed 
on June 27, 1977, and of an amendment thereto on July 
21, 1977, by Consolidated Investors Trust, formerly 
known as Consolidated Investors Real Estate Trust 
(‘‘Applicant’’), registered under the Investment Com- 
pany Act of 1940 (‘‘Act’’) as an open-end, diversified, 
management company, pursuant to Section 8(f) of the 
Act, for an order of the Commission declaring that 
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Applicant has ceased to be an investment company as 
defined in the Act. 


The notice gave interested persons an opportunity to 
request a hearing and stated that an order disposing of 
the application would be issued as of course unless a 
hearing should be ordered. No request for a hearing 
has been filed and the Commission has not ordered a 
hearing. 


The matter having been considered, it is found that 
Applicant has ceased to be an investment company. 
Accordingly, 


IT IS ORDERED, pursuant to Section 8(f) of the Act, 
that the registration of Consolidated Investors Trust 
under the Act shall forthwith cease to be in effect. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9930/September 14, 1977 


In the Matter of 


TRUST FUND SPONSORED BY THE SCHOLARSHIP 
CLUB, INC. 

c/o Calvert Courtney 

P.O. Box 998 

Palmetto, Florida 33561 


(811-1515) 


ORDER PURSUANT TO SECTION 8(f) OF THE 
INVESTMENT COMPANY ACT OF 1940 DECLARING 
THAT TRUST FUND SPONSORED BY THE SCHO- 
LARSHIP CLUB, INC. HAS CEASED TO BE AN 
INVESTMENT COMPANY. 


On August 17, 1977, a notice was issued (Investment 
Company Act Release No. 9897) stating that the 
Commission proposed, pursuant to Section 8(f) of the 
Investment Company Act of 1940 (‘‘Act’’), to declare by 
order upon its own motion that Trust und Sponsored by 
the Scholarship Club, Inc. (‘‘Fund’’), registered under 
the Act as a closed-end, management investment 
company, has ceased to be an investment company as 
defined in the Act. 
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The notice gave interested persons an opportunity to 
request a hearing, and stated that an order disposing of 
the matter would be issued as of course unless a 
hearing should be ordered. No request for a hearing 
has been filed and the Commission has not ordered a 
hearing. 


The matter has been considered, and it is found that the 
Fund has ceased to be an investment company. 
Accordingly, 


IT IS ORDERED, pursuant to Section 8(f) of the Act, 
that the registration of Trust Fund Sponsored by the 
Scholarship Club, Inc. under the Act shall forthwith 
cease to be in effect. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9931/September 14, 1977 


SEE 


SECURITIES ACT OF 1933 
Release No. 5864/September 14, 1977 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9932/September 15, 1977 


Division of Investment Management Interpretative 
Position Relating to Rights Offerings by Closed-End 
Investment Companies Below Net Asset Value 


AGENCY: Securities and Exchange Commission. 
ACTION: Statutory interpretation. 


SUMMARY: The Commission has issued an interpre- 
tative position taken by its Division of Investment 
Mangement (‘‘Division’’) to provide guidance for 
directors of closed-end investment companies contem- 
plating rights offerings below net asset value. Several 
such companies have had discussions with the staff as 
to the applicability and meaning of the Investment 
Company Act of 1940 (‘‘Act’’) as it relates to such 
offerings. For the benefit of these companies, and other 
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similarly situated, the Division sets forth certain 
considerations which it deems important for directors in 
this connection, and also sets forth an interpretation of 
a statutory exception in the Act allowing offerings at 
below net asset value when made to existing share- 
holders. 


EFFECTIVE DATE: Immediately. 


FOR FURTHER INFORMATION CONTACT: Michael 
S. Lichtenthal, Esq., Division of Investment Manage- 
ment, Securities and Exchange Commission, Washing- 
ton, D.C. 20549, (202-755-7470) 


SUPPLEMENTARY INFORMATION: Subject to nar- 
row exceptions, closed-end investment companies are 
prohibited by the Investment Company Act of 1940 
from increasing their asset base by selling shares at a 
price below net asset value.’ Frequently, many such 
companies’ shares trade at prices below net asset 
value. 


Since prices at which public offerings of such shares 
could be made must as a practical matter be 
comparable to the value set in the securities markets, 
such companies may be precluded from increasing their 
asset base through an equity offering except through 
such statutorily provided exceptions as a vote of share- 
holders or an order of the Commission. 


One of the exceptions to this restriction, which has been 
the subject of attention in recent months, permits sales 
below net asset value ‘‘in connection with an offering to 
the holders of one or more classes of its capital stock.’’? 
Several companies have had discussions with the 
Division with respect to the application of this exception 
as it relates to ‘‘transferable rights’’ offerings® wherein 
shares would be first offered to existing shareholders, 





‘A ‘‘closed-end company’’ is a management company 
which neither offers nor has outstanding any redeem- 
able’ securities. See Section 5 of the Investment 
Company Act of 1940 [15 U.S.C. 80a-5]. 


*See Section 23(b)(1) of the Act [15 U.S.C. 80a-23(b) 
(1)). 


%Q rights offering entities existing shareholders of a 
company to purchase additional shares of that company 
during a specified period of time at a specified price. 
Typically, in such an offering, one right would be 
issued for each share of stock Reld by shareholders, and 
a given number of rights would be required to 
subscribe for one share of stock. An offering of this 
nature might also contain an oversubscription privilege 
whereby subscription shares not purchased pursuant to 
a basic subscription privilege would be available for 


but any shares not purchased by existing shareholders 
would be sold by the underwriters to the general public. 


Since the exceptions in the 1940 Act for offerings below 
net asset value involve dilution of shareholders’ assets, 
earnings, and relative voting power, they are designed 
for exceptional, and not routine, circumstances. 
Therefore, the Division believes that transferable rights 
offerings are not permitted under the exception 
mentioned above unless special circumstances can be 
shown, and it is expected that a very substantial 
majority of the shares will be purchased by existing 
shareholders. Furthermore, these offerings generally 
present difficult questions as to the fiduciary duties of 
directors. To assist persons who must deal with these 
issues, the Division, as a part of its continuing program 
of reviewing the regulation of investment companies 
under the Act, is setting forth herein certain of its views 
relating to offerings to shareholders at below net asset 
value. 


Section 23[b] 


Section 23(b) of the Act [15 U.S.C. 80a-23(b)] prohibits 
the sale of shares by a closed-end investment company 
at less than net asset value with certain exceptions. The 





purchase subject to allotment among holders of record 
exercising the oversubscription privilege. Furthermore, 
a company couid authorize additional shares for 
issuance which could be used to fill oversubscriptions 
after the basic subscription shares are utilized. 


A transferable rights offering would be structured so 
that shares not purchased pursuant to the exercise of 
rights by existing shareholders could be sold to the 
general public. In such offerings rights to subscribe 
would be evidenced by transferable warrants, with each 
warrant evidencing the total number of rights to which 
a holder would be entitled. Such rights could be 
purchased or sold through usual investment channels. 
In many cases such offerings have been underwritten 
on a ‘‘fixed commitment”’ or ‘‘standby’’ basis. Under 
such an arrangement underwriters would be committed 
to purchase all subscription shares not subscribed for 
pursuant to the exercise of rights. During and after the 
subscription period the underwriters would offer shares 
of capital stock acquired by them, including shares 
acquired through the purchase and exercise of rights, 
to the public at prices determined by the representa- 
tives of the underwriters. The company would pay the 
underwriters compensation for their commitment to 
purchase unsubscribed shares plus an additional sum 
for each unsubscribed share acquired by the under- 
writers through the exercise of rights purchased by 
them. 
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legislative history of the Act indicates that the 
prohibition of Section 23(b) is intended to protect 
existing shareholders of closed-end companies from 
having their interests diluted through sales of shares to 
the public below net asset value. The exceptions to that 
prohibition were added by Congress in recognition of 
the fact that certain rare circumstances might warrant 
the sale of shares below net asset value where the sale 
would be in the interest of the company and not to the 
“substantial detriment” of its shareholders.4 


Generally, Section 23(b) of the Act prohibits the sale 
of shares by a closed-end company at less than net 
asset value except (1) in connection with an offering to 
the holders of one or more classes of such company’s 
capital stock; (2) with consent of a majority of such 
company’s common stockholders; (3) upon conversion 
of a convertible security in accordance with its terms; 
(4) upon the exercise of any warrant outstanding on the 
date of enactment of the Act or issued in accordance 
with the provisions of Section 18(d) [15 U.S.C. 
80a-18(d)]; or (5) under such other circumstances as the 
Commission may permit by rules and regulations or 
orders for the protection of investors. Such exemptive 
orders have been granted only where the dilution 
involved has been minimal. 5 


While the “in connection with an offering to holders” ex- 
ception in 23(b)(1) is available in situations where com- 
panies desire to make non-transferable rights of- 
ferings to their existing shareholders, even though 
some dilution is possible if varying amounts are exer- 
cised by holders, questions can be raised with respect 
to transferable rights offerings, since in such offerings 
the general public can also subscribe for shares, 
thereby increasing any dilutive effects of the offerings 
upon existing shareholders. 


The Division is of the view that a transferable rights 
offering is not necessarily inconsistent with the 





4 Hearings before a Subcommittee of the Committee on 
Banking and Currency, United States Senate, Seventy- 
Sixth Congress 3rd Sess. on $.3580, page 293. 


*For example, the One William Street Fund, Inc. was 
allowed to exchange its stock for a portfolio of invest- 
ment securities at less than its net asset value where 
the differential was equal to the brokerage commissions 
paid on the portfolio transfer (Investment Company Act 
Release No. 2713, May 14, 1958); A.V.C. Corp. was 
allowed to issue shares below net asset value on the 
exercise of stock options issued prior to the company’s 
becoming an investment company where the dilution 
was less than four cents per share on shares with a net 
asset value of $77.18 per share (Investment Company 
Act Release No. 3808, November 4, 1963). 
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exception provided in Section 23(b)(1). However, the 
Division does not believe that Section 23(b)(1) can be 
interpreted to allow for a situation wherein a closed-end 
company could raise additional capital through an 
offering below net asset value which, although 
ostensibly structured so that the shares can be 
purchased by existing shareholders, was in reality 
directed to the general public. The position of the 
Division is that Section 23(b)(1) should be construed 
narrowly in this respect, for the reasons set forth below, 
and that the directors must make a determination that 
there is a reasonable likelihood that existing share- 
holders would exercise a very substantial majority of 
the rights. 


In reaching this position the Division considered 
several factors. Firstly, the legislative history indicates 
that in a significant sampling of similar offerings 
preceding the adoption of the statute approximately 
80% of the shares offered were subscribed for by 
existing shareholders’ Secondly, the legislative history 
indicates that offerings below net asset value were to be 
considered as unusual, and not routine, in nature. 
Finally, under other provisions of Section 23[15 U.S.C. 
80a-23] the company has the option to seek either 
shareholder approval or an order of the Commission. 


Fiduciary Duty 


In these offerings there are questions of fiduciary duty 
which exist in addition to questions relating to the 
availability of the exemption provided by Section 
23(b)(1). Most registered investment companies pay 
investment advisory fees based on a percentage of fund 
assets. Since the greater the assets of an investment 
company, the greater the likelihood of increased 
compensation for its investment adviser, an inherent 
conflict for directors affiliated with the investment 
adviser is present which, in the view of the Division, 
places a heavy burden on all directors to demonstrate 
that their decision to make a transferable rights 
offering, or any public offering, was bona fide. 





6See Investment Trusts and Investment Companies 
Report of the Securities and Exchange Commission, 
Part Two, March 10, 1939, page 206. 


"Footnote 4, supra. 


8Section 36 [15 U.S.C. 80a-35] authorizes the Commis- 
sion ‘‘to bring an action in the proper district court of 
the United States. . . alleging that a person [serving an 
investment company_in various capacities, including 
director] has engaged . . . or is about to engage in any 
act or practice constituting a breach of fiduciary duty 
involving personal misconduct. . . . If such allegations 
are established, the court may enjoin such persons from 
acting in any or all such capacities either permanently 
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Furthermore, while directors have a duty in evaluating 
any offering below net asset value to determine that the 
expected benefits to the existing shareholders as a 
result of the offering outweigh the potential dilution to 
shareholders, directors have a particularly difficult task 
when considering an offering below net asset value 
where it is their intent to rely on the first exception in 
Section 23(b), since the deeper they set the discount to 
make the offering attractive to existing shareholders, 
the greater is the potential dilution to those same 
shareholders. 


The legislative history of Section 23(b) would indicate, 
and fiduciary duty would require, that directors of 
companies considering offerings below net asset value 
make a good faith evaluation in considering the benefit 
to the company as compared with the potential dilution 
of shareholders’ interests to determine (1) whether a 
rights offering is desirable; (2) whether a transferable 
rights offering is desirable; and (3) whether having a 
fixed commitment underwriting is desirable. This type 
of evaluation is particularly important because with 
each level of transferability of rights and underwriting 
activity the potential dilution to existing shareholders 
and costs to the company increases. 


Certain Considerations 


Since the full results and effects of a transferable rights 
offering cannot be determined until the offering itself 
has taken place, directors are faced with a difficult 
determination which must be made at the outset. 


The Division feels that it would be helpful to directors 
faced with this task if it published a list of certain 
considerations which it deems important in making 
such a decision. In addition, the Division believes that 
certain of the considerations set forth would be helpful 
to directors in exercising their fiduciary obligation 
when evaluating any type of rights offering below net 
asset value. Although a non-transferable rights offering 
should not create an issue under Section 23(b)(1) of the 
Act, it could raise an issue under Section 36 as to the 
purposes of the offering and the effects of that offering 
on existing shareholders. 


1. Transferable rights offerings below net asset value. 
In order to come within the first exception to 23(b), the 


directors must determine that there is a reasonable 
likelihood that the existing shareholders would exercise 





Footnote 8 continued— 


or temporarily and award such injunctive or other relief 


& against such person as may be reasonable and 


appropriate in the circumstances... .’’ 


a very substantial majority of the rights. The following 
factors may aid in making such a determination: 


A. the intended structure of the offering in terms of its 
appeal to existing shareholders (i.e., the subscription 
price, the basis of the offering, etc.); 


B. the performance of the company; 


C. whether the shares have historically traded below 
net asset value; 


D. whether the offering will contain an oversubscrip- 
tion privilege so that fewer shares would be remaining 
for the later public offering; 


E. whether an oversubscription privilege included in 
the offering is structured so that shares sold to existing 
shareholders pursuant to oversubscriptions will come 
first from basic subscription shares not purchased by 
shareholders to reduce the number of shares to be sold 
to the general public; 


F. the types of shareholders in the fund (e.g., 
shareholders participating in retirement plans can only 
purchase a limited number of shares annually); bia 


G. the experience of the fund (if it has made other such 
offerings); and 


H. indications of interest through a circulation of 
preliminary prospectuses. 


In case directors have any doubt as to whether a 
proposed offering would come within the first exception 
in Section 23, serious consideration should be given to 
seeking either shareholder approval or a Commission 
order. 


2. All rights offerings. 
Directors have an obligation to make a good faith 


determination that the offering would result in a net 
benefit to existing shareholders.'' In making that 





9In determining whether any additional shares should 
be registered for purposes of the oversubscription 
privilege, directors should take into account all of the 
considerations mentioned herein. 


'0!n this connection, it should be noted that an offering 
scheduled at the end of the year could have an even 
more significant effect on such holders because they 
may have already made the maximum contribution 
permitted for that-year. 


"The expected benefits to the company and to all 
snareholders should clearly outweigh any potential 
dilutive effects from the offering. 
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determination with respect to rights offerings, includ- 
ing transferable rights offerings, directors should 
consider: 


A. the size of any current and proposed discount; 


B. the extent of any dilution, which should normally be 
minimal, for non-participating shareholders; 


C. the basis of the offering, (i.e., the number of rights 
needed to purchase one share); 


D. the size of the offering in relation to the number of 
shares outstanding; 


E. the use to be made of the proceeds from the offering 
and the return to shareholders therefrom; '* 


F. whether a market will exist for any transferable 
rights; and 


G. the compensation to any underwriter. 


It should be emphasized that the foregoing are only 
certain suggested considerations and that there can be 
no mechanical substitute for a good faith and detailed 
inquiry on the part of directors which considers all 
relevant factors in determinations of this type. 


By the Commission. 


George A. Fitzsimmons 
Secretary 


September 15, 1977 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9933/September 15, 1977 


In the Matter of 
SCYTHIAN FUND, INC. 


213 Lackawanna Avenue 
Olyphant, Pennsylvania 18447 





‘2as noted above, although a larger discount would 
make the offering more attractive, it would result in a 
greater asset dilution for non-subscribers. 


13In the Division’s view, in order for directors to 
justifiably expect that an offering would ultimately 
result in a net benefit to existing shareholders there 
must be a specific use intended for the funds. 
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NOTICE OF FILING OF APPLICATION FOR ORDER 
THAT COMPANY HAS CEASED TO BE AN INVEST- 
MENT COMPANY PURSUANT TO SECTION 8(f) OF 
THE INVESTMENT COMPANY ACT OF 1940. 


NOTICE IS HEREBY GIVEN that Scythian Fund, Inc. 
(‘‘Fund’’), registered under the Investment Company 
Act of 1940 (‘‘Act’’) as a diversified, open-end 
management investment company, has filed an 
application on September 1, 1977, pursuant to Section 
8)f) of the Act, for an order of the Commission declaring 
that the Fund has ceased to be an investment company 
as defined in the Act. All interested persons are 
referred to the application on file with the Commission 
for a statement of the representations contained 
therein, which are summarized below. 


The Fund was incorporated in the State of Delaware on 
February 6, 1965, and it registered under the Act on 
March 8, 1965. The Fund filed a registration statement 
on Form S-5 under the Securities Act of 1933 covering 
shares of common stock on August 9, 1965. This 
registration statement (File No. 2-23913) was declared 
effective on October 3, 1966. The Fund made a public 
offering of shares of its common stock pursuant to the 
above registration statement from October 10, 1966, 
until December 31, 1972. Certain post-effective 
amendments to the above registration statement filed 
on August 12, 1971, February 1, 1972, and January 22, 
1973, were ordered withdrawn by the Commission on 


June 7, 1974. The Fund has not publicly offered its 


shares of common stock for sale since December 31, 
1972. Due to the declining size of the Fund the board of 
directors of the Fund on May 11, 1973, decided that it 
would be in the best interests of shareholders of the 
Fund to take action to liquidate the Fund as 
expeditiously as possible. Accordingly, the Fund’s 
Board of Directors recommended to shareholders that 
the Fund be liquidated and dissolved. At a special 
meeting of shareholders held on May 11, 1973, the 
Fund’s shareholders approved liquidation of Fund. 
Distribution of the Fund’s assets was completed as of 
March 30, 1974, and all of the assets of the Fund except 
$194.98 (which represented the net asset value of some 
193 Fund shares held by persons who could not be 
located despite efforts by the Fund’s officers, agents 
and employees) placed in an interest-bearing escrow 
account were distributed to shareholders of the Fund on 
a pro-rata basis. This escrow account continues to hold 
the above proceeds, which reflect share accounts of less 
than fifteen individuals. 


All the funds retained in the above escrow account shall 
escheat to the Commonwealth of Pennsylvania twenty- 
one (21) years after the date of deposit if said funds are 
not claimed by their respective rightful owners within 
that period of time. 
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The application states that the Fund has not filed any 
reports nor has it paid any taxes to the State of 
Delaware since December 31, 1972, and as a result 
officials of the State of Delaware informed the Fund 
that its corporate existence had terminated on March 1, 
1975. The application further states that the Fund has 
no known existing liabilities. 


Section 8(f) of the Act provides, in pertinent part, that 
whenever the Commission on its own motion or upon 
application finds that a registered investment company 
has ceased to be an investment company, it shall 
declare by order, which may be made upon appropriate 
conditions if necessary for the protection of investors, 
and upon the taking effect of such order, the 
registration of such company shall cease to be in effect. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than October 11, 1977, at 5:30 


PUTNAM OPTION INCOME TRUST 
265 Franklin Street 


Boston, Massachusetts 02110 


(812-4130) 


ORDER PURSUANT TO SECTION 6(c) OF THE ACT 
FOR EXEMPTION FROM SECTION 2(a)(19) 


Putnam Option Income Trust (‘‘Applicant’’), a Massa- 
chusetts business trust which is registered under the 
Investment Company Act of 1940 (‘‘Act’’?) as a 
diversified, open-end, management investment com- 
pany, filed an application on April 29, 1977, and an 
amendment thereto on July 15, 1977, pursuant to 
Section 6(c) of the Act, for an order declaring that Mr. 
Avery Rockefeller, Jr. (‘‘Rockefeller’’), Mr. Donald J. 


7 : Dg ares A Hurley (‘‘Hurley’’), and Mr. Hans H. Estin (‘‘Estin’’), 
‘ p.m., submit to the Commission in writing a request for proposed trustees of Applicant, each shall not be 
t a hearing on the matter accompanied by astatement aS qeemed to be an ‘interested person’’ of the Applicant, 
J to the nature of his interest, the reason for such or its investment adviser, The Putnam Management 
4 request, and the issues, if any, of fact or law proposed Company, Inc., or its principal underwriter, Putnam 
y to be controverted, or he may request that he be Fund Distributors, Inc., with respect to Rockefeller, by 
. notified if the Commission shall order a hearing reason of his being a director of The Home Insurance 
. thereon. Any such communication should be address- Company and, with respect to Hurley and Estin, by 


ed: Secretary, Securities and Exchange Commission, reason of their being directors of The Boston Company, 


Washington, D.C. 20549. A copy of such request shall inc. and/or Boston Safe Deposit and Trust Company. 


;@ > be served personally or by mail upon the Applicant at 
the address stated above. Proof of such service (by 


affidavit, or in case of an attorney-at-law, by certificate) On July 29, 1977, a notice (Investment Company Act 





shall be filed contemporaneously with the request. As Release No. 9675) — maued of the filing of said 
iS provided by Rule 0-5 of the Rules and Regulations application. The notice gave interested persons an 
f promulgated under the Act, an order disposing of the PPortunity to request a hearing and stated that an 
of application will be issued as of course following said order disposing of the application would be issued as of 
it date unless the Commission thereafter orders a hearing COUse unless a hearing should be ordered. No request 
1e upon request or upon the Commission’s own motion. for a hearing has been filed, and the Commission has 
” Persons who request a hearing, or advice as to whether not ordered a hearing. 
. a hearing is ordered, will receive any notices and orders 
at issued in this matter, including the date of the hearing 
al (if ordered) and any postponements thereof. The matter has been considered, and it is found that the 
1e granting of the requested exemption is appropriate and 
d. For the Commission, by the Division of Investment inthe public interest and consistent with the protection 
of Management, pursuant to delegated authority. of investors and the purposes fairly intended by the 
pt policy and provisions of the Act. Accordingly, 
- George A. Fitzsimmons 
e Secretary 
ts IT 1S ORDERED, pursuant to Section 6(c) of the Act, 
)w that the application for an order declaring that 
yn Rockefeller, Hurley and Estin each shall not be deemed 
Id to be an interested person of Putnam Option Income 
ss 


Trust, The Putnam Management Company, Inc., and 
Putnam Fund Distributors, Inc., as defined by Section 

2(a)(19) of the Act, solely by reason of, with respect to 
all Rockefeller, his being a director of The Home Insurance 
Da INVESTMENT COMPANY ACT OF 1940 


| Company and, with respect to Hurley and Estin, being 
re 4a Release No. 9934/September 15, 1977 directors of The Boston Company, Inc., and/or Boston 
in Safe Deposit Company, to the extent requested be, and 
In the Matter of hereby is, granted, effective forthwith. 
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For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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Litigation Release No. 8110/September 9, 1977 


SEC v. CARR EXPLORATIONS, INC., ET AL. 
(District of Kansas) File No. 77-1285 


Richard M. Hewitt, Administrator of the Fort Worth 
Regional Office of the Securities and Exchange 
Commission, today announced that on August 31, 1977, 
Federal District Judge Frank G. Theis, at Wichita, 
Kansas, signed an order of permanent injunction by 
consent against Carr Explorations, Inc. and Gary E. 
Caruthers, both of Wichita, Kansas. 


The injunction prohibits Carr Explorations, Inc. and 
Gary E. Caruthers from engaging in future violations of 
the securities registration provisions of the Securities 
Act of 1933. Carr Explorations, Inc. and Gary E. 
Caruthers consented to the entry of the injunction 
without admitting or denying the allegations of the 
Commission’s Complaint, which was filed on July 26, 
1977. 


For further information see Litigation Release No. 
8053. 





Litigation Release No. 8111/September 9, 1977 


S.E.C. v. LEWSON ET AL., 
U.S. District Court for the District of Columbia 
Civil Action No. 77-1538 


The Securities and Exchange commission announced 
the filing of a complaint in the United States district 
Court for the District of Columbia on September 8, 1977 
seeking to enjoin George Lewson, Adolph B. Lewson 
(Lewsons) and Oceanography Development Corpora- 
tion (ODC) from further violations of the anti fraud 
provisions of Section 17(a) of the Securities Act of 1933 
and Section 10(b) of the Securities Exchange Act of 
1934 (Exchange Act) and Rule 10b-5 thereunder, and 
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other relief. The complaint charges the defendants 
engaged in a scheme to defraud in connection with the 
offer and sale of securities of Oceanography Maricul- 
ture Industries (OMI), a corporation whose securities 
are registered under Section 12(g) of the Exchange Act, 
and which is currently in bankruptcy. In particular, the 
complaint charges the defendants misappropriated the 
proceeds from the sale of OMI securities. The Lewsons 
controlled OMI at the time of the alleged violations 
through its parent, the defendant ODC, a privately 
owned corporation. The defendants are alleged to have 
misappropriated money from OMi for the benefit of 
ODC and for the personal use and benefit of George 
Lewson. 


The complaint also charges the Lewson defendants 
violated Section 13(a) of the Exchange Act, and Rules 
13a-1 and 12b-20 thereunder, by filing a false and 
misleading annual report for OMI, which failed to 
disclose the misappropriations. Similarly, the Lewsons 
are charged with violations of the anti fraud provisions 
of Section 14(a) of the Exchange Act and Rule 14a-9 
thereunder in the solicitation of proxies for OMI. 
Appropriate injunctive relief under Sections 13(a) and 
14(a) of the Exchange Act against the Lewsons is 
requested. Further, the complaint seeks ancillary relief 
in the form of an accounting for the misappropriations 
and disgorgement from the defendants. 


George Lewson is a resident of Danbury, Connecticut. 
Adoph B. Lewson maintains residences in Brooklyn, 
New York and Palm Beach, Florida. Oceanography 
Development Corporation is a Delaware corporation, 
which owns property in Palm Beach, Florida. 





Litigation Release No. 8112/September 13, 1977 


UNiTED STATES v. SHELDON SALMON, ET AL., 
77 Crim. 49 (CES) 


UNITED STATES v. JEROME H. TRUEN, ET AL., 
S. 77 Crim. 140 (JMC) 


William D. Moran, Administrator of the New York 
Regional Office (‘‘NYRO’’) of the Securities and 
Exchange Commission (‘‘Commission’’), and Robert B. 
Fiske, Jr., United States Attorney for the Southern 
District of New York. (‘‘U.S. Attorney’’), announced 
that in May and June, 1977 certain principals and 
employees of the now defunct brokerage firm of S.J. 
Salmon & Co., Inc. (‘‘S.J. Salmon’’) of New York City 
pleaded guilty to conspiracy to violate the federal 
securities laws and/or mail fraud, and to criminal 
informations in satisfaction of indictments. 

















fe agp 





Specifically, Sheldon Salmon, the former president of 
S.J. Salmon, .pleaded guilty to one count of conspiracy 
to violate the federal securities laws and to one count of 
mail fraud. Jerome H. Truen, an undisclosed principal 
in the firm, and William H. Helman, S.J. Salmon’s 
former vice-president, each pleaded guilty to one count 
of conspiracy and two counts of mail fraud. Their 
sentencing has been postponed until further notice. 


Bernard C. Zipern, former S.J. Salmon secretary-trea- 
surer, and Melvin Spielman, a former vice-president, 
each pleaded guilty to one count of conspiracy to violate 
the federal securities laws and, in. satisfaction of a 
second indictment, to a one count information charging 
conspiracy to defraud the Securities Investor Protection 
Corporation (‘‘SIPC’’). Both defendants were sentenc- 
ed on each count to two years, six months of which is to 
be served in a jail-type institution, and three years 
probation and a $10,000 fine, the sentences running 
concurrently. 


Bernard H. Sharf, Robert E. Rosen, and Arthur B. 
Steinberg, former registéred representatives at S.J. 
Saimon, pleaded guilty to one count of conspiracy to 
violate the federal securities laws. Sharf and Rosen 
were each sentenced to terms of two years, three 
months of which are to be served in a jail-type 
institution. In Mr. Rosen’s case, the judge recommend- 
ed that the sentence be served on 45 consecutive 
weekends. Steinberg was sentenced to two years, two 
months of which are to be served in a jail-type institu- 
tion, and 22 months probation. Another former 
registered representative, Jeffrey Salmon, in satisfac- 
tion of a prior indictment, pleaded guilty to a criminal 
information charging a misdemeanor violation of 
Section 10(b) of the Securities Exchange Act of 1934. 
He was fined $1,500. 


The defendants had been previously sanctioned by the 
Commission in a related administrative proceeding 
instituted on September 26, 1974 (/n the Matter of S.J. 
Salmon & Co., Inc., et al., Adm. Pro. File No. 3-4556). 
See Release Nos. 34-11045, 34-11576, 34-11695, 
34-12007, and 34-12679. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





Litigation Release No. 8113/September 13, 1977 


U.S. v. BARRY S. MARLIN 
(CR 77-965) C.D. Cal. 


Robert L. Brosio, United States Attorney for the Central 
District of California, and Gerald F. Boltz, Administra- 
tor of the Los Regional Office of the Securities and 
Exchange Commission announced that on July 27, 1977 
a federal grand jury in Los Angeles returned a 24 count 
indictment against Barry S. Marlin (“Marlin”) formerly 
of Los Angeles, California and now of New York, New 
York. The indictment alleges twelve counts of mail 
fraud (18 U.S.C. §1341), four counts of securities fraud 
(15 U.S.C. 77q(a) and §77(x)), four counts of wire fraud 
(18 U.S.C. §1343), three counts of causing the filing of 
false tax returns (26 U.S.C. 7206(2)), and one count of 
interstate transportation of funds obtained through 
fraud (18 U.S.C. §2314). It is alleged in the indictment 
that between April, 1973 and April, 1976, Marlin raised 
an excess of $t2,000,000 from his ctients through a 
number of fraudulent schemes. 


The first scheme is alleged to involve the sale of limited 
partnership interests upon the representation that the 
money would be used to buy buildings in London, 
England and that investors would subsequently receive 
substantial tax and cash benefits. The indictment 
alleges that the $1,600,000 raised from investors was 
not used for the stated purpose but instead was used for 
Marlin’s own benefit and gain, including use in his 
other real estate syndications. 


It is alleged that Marlin used devices to lull investors 
including a photograph of property purportedly 
purchased by the limited partnerships and making 
distributions to them. As a further part of this scheme, 
it is alleged that Marlin induced these investors to 
claim income tax deductions which they were not 
entitled to by distributing false tax information to them. 


The indictment further alleges that as part of another 
fraudulent scheme, Marlin raised approximately 
$1,300,000 from his investors for the purpose of 
forming First Kensington Bank (‘‘FKB’’), an off-shore 
Caymanian bank, controlled by Marlin. 


Marlin allegedly raised an additional $3,600,000 
through the sale of certificates of deposit issued by 
FKB on the representation that the funds would be 
placed on deposit in Canadian Imperial Bank of 
Commerce (‘‘CIBC’’) located in London, England. The 
indictment alleges that the funds raised by Marlin to 
form FKB and for the certificates of deposit were 
misappropriated by him and used to pay personal 


expenses and expenses of his real estate investment. ,”.** 


programs. In an effort to conceal his fraudulent 
scheme, Marlin falsified FKB’s certified financial 
statement and sent out counterfeit letters confirming 
investor deposits in CIBC. 


In later scheme, Marlin is charged with raising ,. 





approximately. $1,000,000 through the sale of. them wi 
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debentures of Dunhi!! Brown Corp. (‘‘DBC’’). The 
indictment alleges that Marlin made materially false 
and misleading statements regarding the use of 
investor funds received by DBC. Among other things, 
Marlin falsely represented that a bank would act as 
trustee of the funds raised through the sale of the DBC 
debentures. Marlin also represented that these funds 
would be used in the business of DBC and its 
subsidiary. Marlin is alleged to have diverted the 
$1,000,000 to his own use, benefit and gain. 


In 1975 Marlin allegedly sold a $3,500,000 DBC 
debenture to the Mid-Jersey Trucking Industry, Local 
No. 701 Pension Fund (‘‘Pension Fund’’). The indict- 
ment alleges that it was falsely represented that these 
funds would be used in the business of Dunhill Brown, 
Ltd., a United Kingdom corporation and DBC’s only 
operating subsidiary. Marlin instead misappropriated 
$2,500,000 of the debenture proceeds and failed to 
disclose to the Pension Fund that a $310,000 
commission would be charged and that DBC had 
obligated itself for approximately $1,000,000 through 
the sale of its debentures as described above. 


Marlin subsequently formed Dunhill Brown Shippers, 
Inc. (‘‘DBS’’), which was to do business in New York. 
The indictment alleges that Marlin sold a $500,000 DBS 
debenture to the Pension Fund on the pretense that 
these funds would be used in the business of DBS. 
Marlin is accused of commingling these funds and used 
them in his various other investment programs. Due to 
a banking error, the New York bank account of DBS was 
credited with a second $500,000. The indictment 
charges that Marlin, knowing of the error, caused these 
funds to be wired to Los Angeles where he misappro- 
priated them. 


On August 1, 1977, Marlin was arraigned and entered a 
plea of not guilty to all counts before the Honorable A. 
Andrew Hauk, United States District Judge in Los 
Angeles. 





Litigation Release No. 8114/September 15, 1977 


SEC v. BLAIR & ASSOCIATES, INC., ET AL. 
(W.D. La.) (Civil Action No. Cl-77-0059) 


Richard M. Hewitt, Administrator of the Fort Worth 
Regional Office, today announced that on August 30, 
1977, Federal District Judge Tom Stagg at Shreveport, 
Louisiana, entered an order of permanent injunction by 
summary judgment against Gerald W. Keenum, 
Gulfport, Mississippi, and an order of permanent 
injunction by consent against Julian F. Martin, a 
Shreveport, Louisiana certified public accountant, 
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enjoining them from further violations of the registra- 
tion and anti-fraud provisions of the federal securities 
laws. 


Judge Stagg, in entering his order against Keenum, 
found that there was no dispute that Keenum had 
violated the law in connection with the sale of frac- 
tional, undivided working interests issued by Blair & 
Associates, Inc. Martin consented to the entry of the 
order without admitting or denying the allegations in 
the Commission’s complaint. The complaint, which was 
filed on January 19, 1977 alleged that the defendants 
engaged in the offer and sale of unregistered fractional 
undivided working interests in oil and gas leases 
located in Grant Parish, Louisiana, and in connection 
with such sales materially misrepresented to investors 
information concerning the financial condition of the 
company, the risk of investing with the company and 
the use of investors’ money. 


For further information see Litigation Release No. 7751 
and 7773. 





Litigation Release No. 8115/September 15, 1977 


UNITED STATES v. ROBERT BLAIR BOWEN, JR. 
(N.D. GA. NO. CR. 77-178A) 


William L. Harper, United States Attorney for the 
Northern District of Georgia and Jule B. Greene, 
Administrator of the Atlanta Regional Office of the 
Securities and Exchange Commission announced that 
on September 7, 1977, Robert Blair Bowen, Jr. of 
Atlanta, Georgia, formerly doing business as Bowen 
and Bowen and Associates, a registered investment 
adviser, was convicted on his plea of guilty to two 
counts of violations of the Mail Fraud Statute and one 
count of violations of the bookkeeping provisions of the 
Investment Advisers Act of 1940. 


Bowen had been indicted by a federal grand jury on 
charges, among other things, that while doing business 
as Bowen and Bowen and Associates, he fraudulently 
obtained money and property from persons desirous of 
receiving investment counseling and management of 
their funds and that he converted these proceeds to his 
own use. 


The indictment further charged that Bowen, as an 
investment adviser, unlawfully, willfully and knowingly 
failed to make and keep true, accurate and current 
books and records relating to his investment advisory 
business. 




















The date of sentencing has been set for October 14, 
1977 before the Honorable Newell Edenfield, United 
States District Judge. 


For further information see Litigation Release Nos. 
7927 and 6945. 





Litigation Release No. 8116/September 15, 1977 


SECURITIES AND EXCHANGE COMMISSION v. 
BASIC FOOD INDUSTRIES 
United States District Court Civil Act No. 77-1587 


The Securities and Exchange Commission (‘‘Commis- 
sion’’) announced the filing of a civil complaint for 
injunctive and other relief in the United States District 
Court for the District of Columbia charging Basic Food 
Industries, Inc. (‘‘BFI’’), a Delaware corporation 
primarily engaged in the sale of chickens and chicken 
parts; Allan H. Applestein (‘‘Applestein’’), BFI’s 
former Chairman of the Board and Chief Executive 
Officer; Gilbert Pasquet (‘‘G. Pasquet’’), formerly 
a director of BFI; Alix Pasquet (‘‘A. Pasquet’’) and 
Haitian Equities, S.A. with violations of the anti-fraud, 
reporting, proxy solicitation and stock ownership 
reporting provisions of the Federal securities laws. 


The Complaint charges that, since about 1971, 
Applestein caused BFI to make cash advances and 
other payments aggregating in excess of $217,000 for 
his personal benefit. During this period, according to 
the Complaint, Applestein utilized at least $182,000 of 
such funds for, among other things, personal and 
family travel, personal entertainment expenses, per- 
sonal legal expenses, personal office-related expenses 
and personal telephone expenses. The Commission also 
charges Applestein with engaging in undisclosed trans- 


actions with G. Pasquet, A. Pasquet, who are Haitian 
nationals, and Haitian Equities, S.A., a Haitian 
company controlled at the time of the transactions by 
the Pasquets. It further alleges that, during relevant 
periods, Applestein, with the assistance of G. Pasquet, 
caused BFI to authorize advances to Haitian Equities 
approximating $97,000 without disclosing to BFI’s 
Board of Directors the nature and extent of Apple- 
stein’s personal business relationship with Haitian 
Equities, the Pasquets and affiliates thereof. The 
Commission further alleges that the defendants 
concealed material aspects of the underlying trans- 
actions in materials filed with the Commission and 
disseminated to the public. 


The Commission also alleges that Applestein, on or 
about February 4, 1975, assertedly sold his control 
block of 450,000 of BFI common stock to Haitian 
Equities, a company not yet formed, assertedly for 
$100,000, substantially below the market valué of the 
stock. The Complaint charges that Applestein and the 
Pasquets planned to pledge all or part of the stock for a 
bank loan, the proceeds of which were to be used to 
compensate Applestein for the stock and to acquire 
several of Applestein’s privately-held companies. 
According to the Complaint, by November 1975, 
Applestein purportedly rescinded the ‘‘sale’’ of his 
stock. It is alleged that Applestein, G. Pasquet, A. 
Pasquet and Haitian Equities filed false and misleading 
reports on Schedule 13D with the Commission 
concerning both the purported sale and reacquisition 
inasmuch as these reports, among other things, failed 
to disclose the conditions of and circumstances 
Surrounding the ‘‘transactions,’’ including the extent 
and nature of business transactions between Apple- 
stein and the Pasquets and Haitian Equities. 
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